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The Proposal paper on land policies and agrarian reforms is based on discussions
with researchers, development workers and representatives of farmers’ organisations.

The main questions were grouped together on four occasions: during a workshop at the
World Social Forum organised with CONTAG at Porto Alegre (Brazil) in January 2001, in
Spain during the meeting of the APM network in May 2001 at Castelfabib, at Havana
(Cuba), in September 2001 during the World Forum on Food Sovereignty and during the
workshop organised during the World Social Forum of February 2002 by IRAM with the
participation of VIA CAMPESINA.

A large number of people have contributed toward the preparation of this text. We would
like to thank in particular the experts of the steering committee for their work, which
included rereading and commenting on the first versions: Jeanot Minla Mfou'ou
(Cameroon), Jacques Chonchol (Chile), Fernando Rosero (Ecuador), Piotr Dabrowski
(Poland), Adrian Civici (Albania), Dao Thé Tuan (Vietnam). We would also like to thank
our key informants, who have participated by preparing experience records and
rereading parts of them, and who have all made important contributions in producing this
document: André Marty, Bernard Bonnet, Sophie Devienne, Jose Bové, Olivier Delahaye,
Christophe Maldidier, Claude Servolin, Andrzej Lipski, Robert Levesque. We are also
indebted to the contributions of Denis Pommier (IRAM), Marcel Mazoyer (INAPG), Marc
Dufumier, Philippe Lavigne-Delville (GRET), Joseph Comby (ADEF) during the many
exchanges we have had with them on the subjects dealt with in the paper. Lastly, we
give special thanks to Pierre Vuarin, Frangcoise Macé and Pierre Calame of the Charles
Léopold Mayer Foundation, without whom this work would not have been possible.

The responsibility for the shortcomings and mistakes in this paper is wholly our own and
we thank our readers in advance for sending their observations to us, so that we may
take them into account for future versions.

The paper is divided into three parts:

1. an analytical part, which considers the main current debates on the issue of
land in rural regions, and presents the major proposals stemming from them.

2. support documents: experience records and interviews with resource
persons about situations illustrating several key issues.

3. appendices: website references on the issue of land, and several DPH (Dialogues
for the Progress of Humankind) records directly related to the subject.

This paper was designed to help small farmers’ organisations and people working on this
issue around the world gain an overall view of the problems involved and identify
rewarding experiences in contexts that may be very different from their own, and for
which information is not readily available. This paper certainly does not provide
procedures or ready-made solutions. Rather, its purpose is to contribute to the
development of original strategies for managing land resources adapted to each
situation.

The complexity of the issue at hand and the diversity of situations worldwide are such
that this document can be neither exhaustive nor definitive. Consequently, it has been
designed as a working document in several steps. It is to be completed and enhanced by
the inclusion of new experience records covering situations and subjects that could not
be included in this edition. These texts will be accessible in several languages on AGTER’s
website [http://www.agter.asso.fr and http://www/agter.org], within an interactive
interface permitting periodic adaptations and updates in accordance with the needs of its
users.

Paris, November 2007
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Observations and general reflections by way of an
introduction

A. Land remains a major cause of conflicts and problems

Links can often be made between the land tenure situation, economic well-being and
governance: countries that have undergone sustainable economic development and which
are the most democratic are also the countries that have a relatively egalitarian distribution
of land. As in the past, many of the world’s conflicts are still more or less directly related to
land issues.

In a general way, these conflicts can be grouped into three related types:
e very unequal distribution of land, leading to the implementation of agrarian reforms;

e insecure access to land or resources: non-recognition of customary rights, lack of
guarantees for tenant farmers?, share-croppers, insecure rights of natural resource users,
etc.;

e social and ethnic groups’ claims for the right to exercise power over a territory. This is the
typical case of territorial claims made by indigenous peoples, and also of claims with
historical roots and sometimes religious and cultural connotations.

These issues have given rise to a large number of works, though the reflections and
proposals resulting from them generally remain quite segmented. Our purpose is to align
diverse situations on different continents and to assemble subjects that are usually treated
separately. Thereby, together we can formulate innovative proposals that not only move the
debate forward, but more importantly increase the capacity for proposal held by the
organisations representing the farmers and communities concerned, in order to contribute to
speedy and sustainable solutions for a number of land-related conflicts today.

The sole aim of this paper is to contribute toward furthering this cause.

B. Island a commodity?

“What we call land is an element of nature inextricably interwoven with
man’s institutions. To isolate it and form a market for it was perhaps
the weirdest of all the undertakings of our ancestors.”

Karl Polanyi, The Great Transformation, 1944.

1. Land, a good unlike others

Land has at least two specificities:

1. Rights to land refer to a space, to a “territory”. A piece of the Earth’s crust cannot be
destroyed or moved. Therefore “ownership” of land cannot be assimilated with ownership
of just any object. Rights over a territory refer to the relations with other human beings
liable to travel over this space or to use the resources it contains.

2. Land has the particularity of containing natural resources that are not the fruit of human
labour. Thus, for example, natural fertility is not the same everywhere; “spontaneous”
plant cover can also be used; the earth itself can contain water, minerals and so forth.
This remains true nonetheless when another part of these resources may also result from

2 And sometimes also owners transferring rented land, cf. below.
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the accumulated work of generations of farmers (fertility is not only a “natural” state).

Land rights therefore refer to relations with other humans who might travel over this space or
use its resources. Thus the relationship between human beings and land is essentially a social
relationship, a relationship between human beings based on land. For this reason, land was a
primary focus of early political economists as they elaborated different theories of unearned
income coming from land tenure® .

However, land rights are now bought and sold in many parts of the world. In this sense, land
has become a saleable good, though one that cannot be assimilated with goods that have
been manufactured for sale. This is why, as early as 1944, Karl Polanyi spoke of fictional
merchandise. (cf. box #1)

2. Absolute ownership of the ground, a myth without innocence

In "La Gestation de Propriété"*, Joseph Comby explains that land ownership can never be
absolute: a simple idea whose implications are extremely important. Even in countries that
have invented the right of “absolute” ownership, the latter cannot apply to the ground. (See,
for example, the right in France to hunt on private property, and the myriad restrictions
imposed on construction by local regulations, etc.).

As far as land is concerned, property is actually a bundle of rights. In other words, land
ownership is nothing but the ownership of one or more rights and thus a landowner is merely
he or she that has the most rights among all others. This leads to many possibilities; rights
can overlap without causing problems, or be in contradiction with one another. This is the
case in Africa, in most “indigenous” societies and even in less obvious but nonetheless
concrete ways in places where private property predominates such as Europe and Latin
America. Although property title deeds are often used to set the boundaries of a plot, it is the
tenure rights signified rather than the surface area of the land that endows a possible
exchange value.

If absolute ownership does not exist, we must therefore speak of the transformation of some
tenure rights into commodities, and not of the land itself as a commodity.

3. "The satanic mill* ®

These preliminary observations allow us to better understand why the market and capitalist
development cannot "solve" land problems alone in the interest of the greatest number of
people. This leads to several consequences that although obvious are nonetheless
fundamental.

3 The importance of unearned income coming from land tenure for the classical economists (especially
Ricardo), reviewed and modified by Marx, is well known. The following is a brief reminder of the
essential definitions of two key concepts, differential rent and absolute rent. Differential rent springs
from the sale on the same market at the same price of productions from plots of land that, for the same
area and with the same quantities of labour, do not all produce the same wealth. Part of these
differences stem from the natural fertility of the soil, climate, and another part from the investments
used in the environment, drainage, irrigation, soil improvement, etc. An owner can therefore collect this
surplus by making the farmer pay a rent. The farmer will accept such rent as long as the profit he
makes matches what he could obtain elsewhere. The reasoning behind absolute rent is totally different:
a landowner can, due to the balance of power in his favour, demand the farmer to pay a rent,
theoretically even on the poorest land, containing no differential component. Neoclassical and
institutional economics have distinct approaches to land. Record # 13 of the second part of this paper
provides additional elements on this subject [O. Delahaye, USA. Farm land and the law in the United
States of America at the basis of the positions of the Washington Consensus.

4 This article explains how the idea of land ownership has been constructed historically. In (dir. Philippe
Lavigne Delville) Quelles politiques fonciéres pour I'Afrique rurale? Réconcilier pratiques, Iégitimité et
léqgalité, Paris : Karthala, Coopération francaise, 1998.

5 The expression is from Polanyi in The Great Transformation. Cf. box 1.
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Like land and the rights associated with it, many other goods, especially those related to
living organisms, are not genuine goods according to Polanyi’s definition of the term since the
market is unable to regulate the good’s price. Likewise, goods other than land can be the
sources of unearned income. Moreover, the prices of goods are not only set by markets, but
also are affected by social conflicts. Therefore, prices may reflect the balance of power.

The temptation to consider economic phenomena independently from society, thereby
constituting distinct systems to which the latter is subjected, is just an illusion. The dramatic
consequences and dangers that this illusion entails were already blatant fifty years ago, but
now they appear in new and more worrisome forms in the present era of neo-liberal dogma
and globalisation.

According to Polanyi’s analysis, this madness, which he thought had ended, was the cause of
the profound economic and social disorder of the first half of the 20" century, including the
Great Depression and the rise of fascism. It has now returned to centre stage to cover the
entire world, casting a growing shadow over the future of humankind®.

C. The administration of property rights and the arbitration of conflicts

Since the relations binding people to the land are essentially social in nature, it is logical that
contradictions and conflicts occur through time between people and social groups. Since no
social system is static forever, conflicts are inevitable in a social system, but rather in
constant flux. They can even be salutary and necessary, as emphasised by Etienne Le Roy,
who insists on the fact that "what is serious in a conflict ... is the failure to resolve it, making

it worsen into dispute and then drama, with tragic consequences” .

Therefore, in order to go beyond the basics, our reflections must constantly attempt to link
together our understanding of “forms of social organisation at the local level” and land
matters. Thus, it is impossible to conceive of a land tenure system in abstract form; the
decision-making bodies responsible for modifying and updating land rights and those called to
settle conflicts must also be taken into consideration.

® Read Susan George on this subject in A Short History of Neoliberalism - Twenty Years of Elite
Economics and Emerging Opportunities for Structural Change. Bangkok: Conference On Economic
Sovereignty In A Globalising World, 24-26 March 1999

7 Etienne Le Roy, La sécurisation fonciere en Afrique. Paris: Karthala, 1996, pp. 280.
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Box # 1 The world as a commodity, a dangerous fiction. Excerpts from The Great
Transformation by Karl Polanyi, 1944.8

Here, goods are empirically defined as objects produced for sale on the market; and markets are also
empirically defined as actual contacts between buyers and sellers. Accordingly, every element of
industry is regarded as having been produced for sale, as then and then only will it be subject to the
supply-and-demand mechanism interacting with price. (...)

The crucial point is this: labour, land and money are essential elements of industry; they must also be
organised in markets; in fact, these markets form an absolutely vital part of the economic system. But
labour, land and money are obviously not commodities. The postulate that anything that is bought and
sold must have been produced for sale is emphatically untrue in regard to them. (...) None of them is
produced for sale. The commodity description of labour, land and money is entirely fictitious.

Nevertheless, it is with the help of this fiction that the actual markets for labour, land and money are
organized; they are being actually bought and sold on the market; their demand and supply are real
magnitudes; and any measures or policies that would inhibit the formation of such markets would ipso
facto endanger the self-regulation of the system. The commodity fiction, therefore, supplies a vital
organizing principle in regard to the whole of society affecting almost all its institutions in the most
varied ways, namely, the principle according to which no arrangement or behaviour should be allowed
to exist that might prevent the actual functioning of the market mechanism on the lines of the
commodity fiction.

Now, in regard with labour, land and money, such a postulate cannot be upheld. To allow the market
mechanism to be sole director of the fate of human beings and their natural environment, indeed, even
of the amount and use of purchasing power, would result in the demolition of society. For the alleged
commodity "labour power" cannot be shoved about, used indiscriminately, or even left unused, without
affecting also the human individual who happens to be the bearer of this peculiar commodity. In
disposing of a man's labour power the system would, incidentally, dispose of the physical, psychological
and moral entity "man" attached to that tag. Robbed of the protective covering of cultural institutions,
human beings would perish from the effects of social exposure; they would die as the victims of acute
social dislocation through vice, perversion, crime and starvation. Nature would be reduced to its
elements, neighbourhoods and landscapes defiled, rivers polluted, military safety jeopardized, the
power to produce food and raw materials destroyed. Finally, the market administration of purchasing
power would periodically liquidate business enterprise, for shortages and surfeits of money would prove
as disastrous to business as floods and droughts in primitive society. Undoubtedly, labour, land, and
money markets are essential to a market economy. But no society could stand the effects of such a
system if crude fictions even for the shortest stretch of time unless its human and natural substance, as
well as its business organization, was protected against the ravages of this satanic mill.

Diverse land tenure administration systems exist around the world. They are related to
specific historic processes. Procedures of inheritance, mechanisms for the periodic
redistribution of land and wealth, the existence of bundles of rights, etc. have given rise to
centralised land and wealth management systems whose foundations differ across cultures
and time periods. Such differences can also be found within developed countries, and
therefore do not correspond in any way to a demarcation between developed and
underdeveloped societies, or between modernity and archaism. For example, in Europe,
different land registers and several different ways to provide public notice of tenure rights
coexist without raising irresolvable problems®.

& New York and Toronto: Farrar & Rinhart, inc., 1944.

9 Mention should be made of the example of the German Land Book in which rights are verified by a
judge before being registered and the French system, which, on the contrary, is based on the strong
presumption that rights result from a successive social validation of contracts between individuals.
These two systems coexist in France, the first in the eastern départments while the second
predominates elsewhere. Source: a lecture given by Joseph Comby and Jacques Gastaldi, “Les
systemes d'information fonciére” in (dir. Philippe Lavigne Delville) Quelles politigues fonciéres pour
I'Afrique rurale? Réconcilier pratiques, légitimité et Iégalité, Paris : Karthala, Coopération francaise.
1998.
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Different societies also have very different dispute settlement systems. Four major types of
situations can be distinguished®. In the first two cases, only the parties in conflict are
involved:

A the parties can reach agreement without the dispute becoming an open conflict, each of
the parties making the necessary concessions;

A they can confront each other, with the stronger overcoming the weaker.
Two other situations exist between these two extreme cases:

A the required intervention of a third party, who abides by socially accepted legal standards,
and arbitrates for a settlement between the two parties.

A The intervention of a judge, who applies the existing law coercively.

As stated by E. Le Roy, "Whereas modern Western legal and judicial culture exclusively
considers the imposed order to settle disputes as soon as they reach a certain stage, Africans
prefer to settle conflicts within the group from which it sprang, cii biir u deuk, or in the belly
of the village as the Wolofs of Senegal told me." **

Contrary to what is all too often accepted, there is no single, standard worldwide solution for
information systems on tenure rights*?, nor is there one for conflict resolution.

10 We use the classification of N. Rouland in his Anthropologie juridique (quoted by E. Le Roy, La
sécurisation fonciére en Afrique, Paris : Karthala, 1996, pp. 209), which distinguishes respectively the
accepted order, the contested order, the negotiated order, and the imposed order.

11 E. Le Roy, op cit. pp. 210.

12 We return to this subject later on in this paper.
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The issues debated today

The contemporary rural world is characterised by several new elements:
A the international character of issues and matters,
A the speed of changes.

The globalisation of trade leads to a differentiation of types of agriculture that now occurs
immediately on a large scale. The changes incurred are often irreversible. Putting farmers
with very different productivity levels into competition with one another implies the ruin of
entire sectors of farming around the world and growing inequality*®.

The last few decades have seen a radical redistribution of land in the countries of the former
socialist bloc, with the decollectivisation and privatisation of State and cooperative farms. The
lack of transparency and democracy in this process raises questions. What is more, this
phenomenon has occurred within a very short time and on a large scale.

Whether in Africa, Asia, Eastern Europe or elsewhere, societies no longer have the time to
adapt to these changes and develop adequate regulation mechanisms. Box # 2 illustrates this
phenomenon, whose consequences are often disastrous, using an Asian example.

Box # 2 An example of the insufficiency of customary laws regarding changes in the
economic context of the Ifugao, an indigenous community (Luzon, Philippines)

The Ifugao are an indigenous people known for their remarkable terraced rice fields sculpted several
hundred metres high into the slopes of the mountains in the north of the island of Luzon. They have
developed an efficient agrarian system based exclusively on manual farming under extremely difficult
ecological conditions.

A traditional practice among the Ifugaos is a sharecropping system known as "kinapia” which permits
adjustments to land access. In order to avoid dividing up the paddy field, custom states that only the
two eldest sons (or daughters) may inherit their parent’s plots when they marry. In return, they must
ensure the subsistence of their parents.

Today, however, the eldest children are the first to leave to study and work outside the community, and
most of them do not return to work in the fields. Thus, they cede their land to their younger brothers
and sisters on a sharecropping basis. This is the reason why the percentage of sharecroppers in Ifugao
villages is so high (often about 50%6).

Given the low productivity of labour in this mountainous environment, the economic impact of
sharecropping and subsequent difficulties such as in obtaining loans, are making this system unbearable
for the farmers.

Since they had not adapted quickly enough, customary rules have become completely inappropriate.
The processes that we have described accelerate the ruin of these growers as well as their
disappearance.

Similar situations, in which customary rules and forms of social organisation are outpaced by
new economic conditions, can be found on different continents, and not only in so-called
“indigenous” societies.

It has become increasingly difficult for rural populations to handle the consequences of

13 Cf. Marcel Mazoyer and Laurence Roudart, Histoire des agricultures du monde, Paris : Le Seuil. 1997.
See also the speeches of M. Mazoyer at the World Social Forum 2001, during the plenary session and
workshops.

14 cf. Michel Merlet, Land tenure and production systems in the Cordillera. Mission report for the FAO
and the Ministry of Agrarian Reform of the Philippines (DAR), March 1996.
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globalised trade. Furthermore, problems and conflicts related to land resources are increasing
and worsening.

Two alternatives now play an essential role in the debates:
U the opposition between private ownership and common property on the one hand, and
U the opposition between free market and government management on the other.

We feel it necessary to surpass this simplistic and dichotomous vision in order to make
progress in the form of useful proposals. To go further down this path, we shall examine
three distinct but central questions that are nonetheless related:

< How might the rights of land users be secured?

e How might access to resources be guaranteed so as to attain the economic and social
optimum for the majority?

e How might cultural and historic diversity be given recognition and territories be
managed?

A. First Question: how might the rights of land users be secured?

From the outset, we shall avoid limiting our reflection to “owners”, by attempting to take into
account all the beneficiaries and users. This will allow us to highlight the points in common
between different situations and treat “ownership”'® as one case among others.

1. Origins and grounds of rights

The first problem that we must address is that of the origin of the rights of individuals and
social groups to land. This problem in turn raises that of the recognition of actors, taking into
account the different perceptions that each may have of the others and the legitimacy of
different forms of organisation and action®®. It is impossible to recognise the rights of groups
if their identities and essential natures are ignored: therefore it is not only a legal problem,
but a social one too.

Despite the risk of simplification, we distinguish two major families of grounds for land
rights®’:

e Rights acquired through time, often by the social validation within a power struggle. On
the legal level, the mechanism of adverse possession'®, (usucapion in Latin) is used in

15 Absolute ownership is a myth as far as land is concerned. One should speak of distinct kinds of
property rights. The first draft of the universal declaration of human rights used the plural; “properties”
are a right. It was changed later for the singular “property” with a completely different meaning. For a
historic analysis of the genesis of this fiction during the French revolution refer to J. Comby,
“L'impossible propriété absolue”, in the collective work of ADEF, Un droit inviolable et sacré, la
propriété, Paris, 1989.

16 Cf. André Marty, “Un impératif: la réinvention du lien social au sortir de la turbulence. Expérience du
Nord Mali, approches théoriques et probléemes pratiques”, IRAM, 1997. unpublished, 33 pp.

17 On this subject, refer to Joseph Comby, “La Gestation de la propriété” in Lavigne Delville, Quelles
politiques fonciéres pour I'Afrique rurale? Paris : Karthala, Coopération francaise, 1998. This only
concerns a right’s original grounds, since a right can then be transferred by different types of
transactions (purchase, gift, succession, etc.).

18 Adverse possession (usucapion): it is a rule by which long-term, peaceful occupancy of a plot for a
certain amount of time grants ownership rights to the occupant. Two kinds of mechanisms are frequent,
an ordinary one, which requires occupancy in good faith and documentation to prove it, and the
extraordinary one, which does not need to fulfil those conditions, but however requires a longer period
of occupancy.
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this case: under certain conditions, previous rights cease to be valid at the end of a
period whose span can vary considerably depending on the country. These rights are
often, though not always, in relation with the labour invested, as an extension of the right
to the fruit of such labour.

e Rights granted by the government (title deeds, sales, donations, etc.). This case is
typical of colonial situations, where the legal system seeks to institute this sort of right
independently from the first case, even though the government’'s power to grant such
rights comes under its colonial domination that was acquired through force. The basic
instruments in this case are therefore the title deed, which serves as the grounds for the
right, and the cadastre (land register)™®.

This description would not be complete without mentioning the ideological justifications that
can be presented as grounds for rights: thus the invocation of divine rights can take on a
variety of forms. According to the solitary doctrine that is now spreading all over the planet,
the universal nature of private property and ownership is asserted in a way that recalls the
avowal of divine rights.

2. The different systems of recording and validating rights

Recording property rights and information related to them

Different systems for recording property rights, with and without cadastres or land registries,
exist around the world. These systems are quite dissimilar and their differences are rooted in
history (cf. box 3 and box 4).

In France, the land tenure system does not establish rights in an absolute way. Rather, it is
based on a very strong presumption concerning the existence of such rights. In Germany,
rights are validated beforehand by judges and are recorded in the land register. In both
cases, these rights were constituted progressively through history, balances of power, trials
of strength and laws, though they do not stem in the main from the handing over of title
deeds by the government.

19 A cadastre, coming from the Greek word for list, katastikon, is defined by the International

Federation of Surveyors (FIG) as follows: “A cadastre is normally a parcel [plot] based and up-to-date
land information system containing a record of interests in land (i.e. rights, restrictions and
responsibilities). It usually includes a geometric description of land parcels linked to other records
describing the nature of the interests, and ownership or control of those interests, and often the value
of the parcel and its improvements. It may be established for fiscal purposes (e.g. valuation and
equitable taxation), legal purposes (conveyancing), to assist in the management of land and land use
(e.g. for planning and other administrative purpose), and enables sustainable development and
environmental protection.” FIG, 1991, cited in (editor C. Parisse) Multilingual Thesaurus on Land
Tenure, Rome: FAO, 2003.
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Box # 3 Two examples of information systems on tenure rights®°

The French system of information on land tenure rights ?*

This is based on the cadastre and on the mortgage registry office. These two institutions operate under
the aegis of the Ministry of Finance (Tax Division). It has three basic missions: fiscal (evaluation of real
estate and calculating tax bases), legal (identification of estates, owners and their rights) and technical
(coordination and verification by large scale maps).

The cadastre was first used during the Napoleonic era for purely fiscal reasons. It simply recorded
apparent owners who are liable to pay taxes. Although cadastral documents (maps and plot owners’
records) do not have any official and legal force as such, their progressive involvement in the public
announcement of land rights (extracts from the cadastre and plot numbers for spatial identification) has
caused jurisprudence to concede that they have some probative value.

The French way to provide public notice of land holdings is done through the registration of deeds
granting real (immovable property) rights and their transcription into public records within the local
institutions responsible for recording mortgages. According to French law, the basis of a right is the
succession of publicly recognised and acknowledged contracts between parties. The contracts are drawn
up by notaries (deeds of sales and purchase, and other deeds related to real (immovable property)
rights), and filed in the mortgage register.

The German system

The German land registry (Land Book) has a legal role above all else because it is where rights are
validated, registered, and made available as public knowledge. The Ministry of Justice is in charge of it.

The Land Book is managed by land magistrates, who examine the substance and form of the rights
before registering them. These rights cover all the existing rights within a territory, which are
transcribed after having been validated in the registry?2. For this reason, reference to the land registry
has absolute probative force. The act of registration generates both the deed and the proof of the
existence of rights before the parties concerned and third parties.

Estates are subject to obligatory demarcation of boundaries upon the initiative of public decision-
making bodies. The land registry is complemented by the cadastre, which describes and identifies the
properties. The same ministry or another may be in charge of the cadastre, and it also may be used for
tax purposes.

This system certainly provides great security, but it is long and expensive to set into motion.

On the contrary, the Torrens system and the registration systems stemming from it were
established in colonial contexts. They still differ from the land registration systems used in
the colonising country: the land awarded by the colonial power (and the subsequent issuing
of title deeds) constitutes the only acknowledged grounds for rights.

In Latin America, the land tenure regime established by the Spanish and the Portuguese is
based on the same reasoning®, which was also that of the colonies of the Roman Empire, as

20 cf, Jacques Gastaldi, “Les systemes d'information fonciére", in Lavigne Delville, Quelles politiques
fonciéres pour I'Afrigue rurale ? Paris : Karthala, Coopération francaise, 1998. pp. 449-460.

21 This is the system employed in France, except for Alsace and Moselle, where the German land
registry system remains for historic reasons.

22 Cf. J. Comby, “La Gestation de la propriété”, in Lavigne Delville, Quelles politigues fonciéres pour
I'Afrique rurale ? Paris : Karthala, Coopération francaise, 1998. pp. 701.

23 On 3 and 4 May 1493, only two months after Christopher Columbus’ return from his first voyage,
Pope Alexander VI issued two bulls by which the crowns of Spain and Portugal were accorded ownership
of the lands discovered or to be discovered, to the West of a determined line. These papal decrees
determined once and for all the conditions of land ownership in Latin America: the land belongs to the
government (first colonial, then republican), which in turn assigns it to individuals according to its own

criteria. Cf. Olivier Delahaye, “Des bulles papales a la réforme agraire : la fabrication de la propriété
fonciére agricole en Amérique latine”, Revue Etudes Foncieres # 89, January-February 2001.
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emphasised by J. Comby. The same difficulties are encountered today when recognising the
existence of rights that predate colonial occupation in Latin America, Africa, Asia (for example
in the Philippines®") and in Oceania.

Box # 4 The TORRENS system and its variants (from J. Comby 2° and J. Gastaldi 2°)

Colonel Robert Torrens developed his system for Australia, at that time part of the British Empire
(adoption of the Torrens Act in 1858). It was particularly easy to eliminate any prior occupation right
because the Australian Aborigines were not recognised as Australian citizens until 1967. The Supreme
Court of this country did not recognise them as being the “first inhabitants” of Australia until December
1993!

In a general way, common colonial practice was as such: after having discovered “virgin” land, the
colonial power distributed land plots among the new arrivals. This is what happened in North America
after the land was “cleared” of the Indians. Cartographic demarcations were the work of the cadastral
survey, the colonial authorities awarded a unit of land to each arrival, and registration in the land
registry was equivalent to possession of a title deed. Subsequent transfers of property rights were
recorded in the registry. The Torrens system clarified these practices in most colonies.

Although registration is not obligatory, the Torrens system only guarantees rights to registered land.
Superficially, it seems to be similar to the German land registry, since once registration has taken place,
it is definitive and enjoys absolute probative force. There is no separation between the cadastre and the
land registry, and any person requiring registration is bound to carry out a demarcation of boundaries
and have surveyors draw up a map. However, this similarity is not deep-set, since the system only
recognises the validity of rights granted by the government.

Other registration systems derived from the Torrens system and similar modalities exist. Some of them
attempt to take into account certain customary rights, though all of them ultimately follow colonial
logic.

The Torrens system perpetuates and institutionalises colonial despoilment. Nevertheless, this
is the system that has been used most often as the model for international institutions in
their land regularisation programmes. Thus it is easy to understand why such programmes
tend to exacerbate conflicts rather than limit them.

Confronted by the evidence (particularly that of the African context), the World Bank had to
recognise that private property was not always the best solution for achieving land tenure
security. Although it recommended abandoning common tenure systems, dividing common
land and distributing plots to private individuals (freehold titles) in 1975, Binswanger and
Deininger reported in 1999 that the Bank henceforth recognised that certain forms of
common tenure could increase land security and reduce transaction costs®’. It also
recognised that customary tenure arrangements were changing, that they were not
necessarily archaic and that it was advisable to deal with each case individually in order to
decide which form of tenure, private ownership or common property, would be the most
appropriate®®,

24 Cf. debate on the indigenous lands of the Cordillera (Luzon) and the legal disputes related to the
recognition of the rights of indigenous communities. Merlet Michel, Land tenure and production systems
in the Cordillera, Mission report for the FAO, March 1996.

25 Cf. Joseph Comby,1998, ibid.

26 Cf. Jacques Gastaldi, “Land tenure information systems”, in Lavigne Delville, Quelles politiques
fonciéres pour I'Afrigue rurale ? Paris : Karthala, Coopération francaise, 1998, pp. 449-460.

27 Deininger, Klaus and Hans Binswanger, “The Evolution of the World Bank's Land Policy: Principles,
Experience, and Future Challenges”, The World Bank Research Observer, vol. 14, # 2. August 1999, pp.
247-276.

28 On this subject, refer to the text published on the World Bank site dedicated to land issues called,
"Questions & Answers on Land Issues at the World Bank", a document prepared for the annual
meetings of the Councils of Governors of the World Bank and International Monetary Fund Group.
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Recording multiple land rights and looking for security of land rights. A few African examples

It is impossible to describe the different land rights in use in Africa on the basis of concepts
stemming from Western law®. Very frequently, there are more or less exclusive rights of use
that belong to distinct social groups and individuals, and which may vary during the year. In
southern Mozambique, for example, land is considered to belong to the village or tribal
community. Cashew trees belong to certain individuals whereas others have the right to till a
field, and a distinct social group may have the right to hunt. These different rights can be
transferred in diverse and relatively independent ways.

Etienne Le Roy’s theory of land tenure®®, which continues from research done by others®,
sets out the different possible ways of regulating man’s relations with land by combining
different types of rights (access, extraction, management, exclusion, alienation) and different
types of management of these rights (specific to a person, public, common to one or more
groups as a function of procedures that can change). André Marty takes a similar perspective
when defining priority but non-exclusive rights to water and grazing resources of a tribe of
nomadic herders on their home grazing territory. Usually located near a water source, the
home grazing territory is developed and maintained by the tribe. It is also a place where
they stay regularly at certain times of the year, and which they consider as being their
"country". However, other nomadic groups can also have access to the resources within a
tribe’s home grazing territory when passing through, just as a tribe can have reciprocal and
temporary access to the homelands of other groups. (cf. record on the specific characteristics
of pastoral communities in the Sahel in part 2 of this paper)

Innovative attempts have been made to comprehend such realities made up of bundles of
rights. The Rural Land Plans in Ivory Coast, Benin, Guinea and Burkina Faso are illustrations.
However, these approaches are complex and difficult. The example of the Rural Land Plan in
Ivory Coast is exemplary. (cf. box 5 and box 6)

Washington, D.C.: 29-30 September 2001. The Bank recognises the failure of some of its previous
programmes, such as that of assigning title deeds to land in Kenya. This text is an answer to the main
questions asked at the World Bank on its actions related to land. Even though the practices of this
institution do not always match its declarations on paper, it is interesting to observe the changes in its
discourse, which would have been unimaginable ten years ago. A more recent World Bank Policy
Research Report, “Land Policies for Growth and Poverty Reduction” written by Klaus Deininger confirms
this. World Bank and Oxford University Press, 2003.

2% Etienne Le Roy explains in La sécurisation fonciére en Afrique that the French civil code defines four
statuses for land (public land, communal land, private domain, and private property). They are
organised as a function of two oppositions between thing and good (non liable or liable to be converted
into a commodity) and public and private (as a function of socially recognised use).

39 Etienne Le Roy, “La théorie des maitrises fonciéres”, in E. Le Roy, A. Karsenty, A. Bernard, La
sécurisation fonciére en Afrique. Pour une gestion viable des ressources naturelles, Paris: Karthala,
1996. pp. 59-76.

31

Including Elinor Ostrom and E. Schlager "Property Rights Regimes and Natural Resources. A
Conceptual Analysis,” Land Economics, August 1992.
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Box # 5 The Rural Land Plan in Ivory Coast. Interest and limitations (1/2) *2

The implementation of the Rural Land Plan in Ivory Coast started with a pilot project (1989-96). The
pragmatic and prudent method used is novel insofar as it is a bottom up method, contrary to usual
normative approaches. The Plan aims to record existing rural land rights, by fixing boundaries on a map
scaled to 1/10,000™ and by filing a description in a register for each plot. All the rights as perceived by
villagers, the administration and customary authorities are recorded, from use rights to ownership
rights, with the agreement and active participation of the parties involved, and without modifying,
simplifying or standardising the content. The surveyors record land disputes and simply designate the
areas in dispute on the map. They do not attempt to solve any disputes.

The field surveys of property rights are public and contradictory, with minutes being written and signed
by the farmer concerned as well as by his neighbours. The results of the surveys are made available
during public village meetings, followed by an announcement period lasting three months, during which
the results of the surveys are open to objection or correction. The definitive documents are drawn up
only after the period of announcement. Their application and maintenance must be effectuated by
village committees that are created for this purpose.

In practice, a certain number of technical and linguistic problems arose. For example, the terms for
local rights and rules are often difficult to translate into French. Further problems came about because
of the administrative procedures inherent to statutory concession; the land requests that could be made
on the basis of the land surveys and the certificates issued to the bearers of rights. Recording was
done on a plot basis instead of a whole “farm” basis. This made it difficult to take into account the full
spectrum of arrangements related to land (delegated rights, rights of non-natives possibly transferable
by inheritance, sometimes combined with temporary access in the form of sharecropping to native
beneficiaries, temporary transfers, security use, tenancy, etc.).

Nonetheless, the project’s philosophy, which questioned the State’ ownership of unclaimed lands,
generated much opposition. As a result, the rights that had been recognised officially were considered
above other rights during the registration process. Another substantial concession was that the Ministry
of Agriculture was in charge of keeping and implementing the land tenure maps.

The Ivory Coast Rural Land Plan not only showed that it was technically possible to take into
account bundles of rights in the constitution of what could be called a "customary cadastre”,
but also demonstrated that the real problem was in local governance and the social capacity
to manage land and resources. We shall return to this subject further on.

32 gources: J. Gastaldi, "Les plans fonciers ruraux en Coéte d’lvoire, au Bénin et en Guinée"; J.P.
Chauveau, PM. Bosc, M. Pescay, "Le plan foncier rural en Céte d'lvoire"”, in Quelles politiques fonciéres
pour I'Afrique rurale ? Paris : Karthala, 1998 ; V. Basserie, KK Bini, G. Paillat, K. Yeo, "Le plan foncier
rural: la Cote d'lvoire innove ..." Intercoopérants, Agridoc # 12.
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Box # 6 The Rural Land Plan in lIvory Coast. Interest and limitations (2/72)

Even though the administration expressed some reservations, individual users were issued receipts and
then extracts of the survey once the Pilot Plan was implemented. However, no comprehensive
document confirming land rights was issued to the villages. The failure to set up a local authority
responsible for permanently updating the land files was another considerable problem because without
one, the system was nearly impossible to manage. Furthermore, the lack of such a local authority
signed away any possibility to improve local governance over land management.

Although the project showed that it was technically possible to inventory plots and their associated
rights at a relatively low cost (estimated at $6-15 US per ha or 25-58¢ per 100 acres) if the plan is
implemented nationally), it also showed that this type of operation can be a hollow affair without clear
political backing.

The Rural Land Law voted in 1998 (Loi sur le domaine foncier rural) was a victory for the supporters of
centralised government land management and privatisation of land resources according to Western
conceptions of ownership. It entailed a generalised land registration system. Registration must be
demanded no later than three years after the handing over of land right certificates. Land access was
limited to the State, local authorities and persons of Ivory Coast nationality, leaving unsecured use
rights only to non-naturalised residents of foreign origin, who have not yet obtained the Ivory Coast
nationality®3 34,

Using distinct methods, the Niger's Rural Code as well as the GELOSE project with the
Relative Land Security program in Madagascar also attempted to allow for secure and
multiple rights (bundles of rights) over the same land.

Begun in the 1990s, the approach developed for the Rural Code in Niger required much
discussion between different social groups. Land Commissions apply this policy through a
gradual process entailing the recording, making public, and updating of the different rights of
users at the local level. The commissions are made up of customary authorities who play an
important role in land management, as well as members of various administrative
departments and the representatives of different users. Since they operate on a larger
geographic base, the commissions involve a collaboration of neighbouring chiefdoms. The
process is far from being complete: the recognition of nomadic herdsmen’s rights is not yet
definitive, even though new concepts were included in the Rural Code’s legal texts. Positive
progress has been observed in some areas, showing that this method can be efficient,
especially when supported by persons not directly involved in the stakes at hand locally®®. In
a certain way, having started with an approach based on French legal tradition, this process
in Niger is moving towards mechanisms that are closer to those of British common law (see
box 7).

33 A certain number of conditions lead to the privatisation of land, on the behalf of individuals and local
authorities. Lands deemed ownerless are put under state ownership. Any land not registered after a
certain period of time (3 years if there has been no temporary franchise, 10 years in the case of land
over which customary rights are exercised peacefully) is deemed ownerless, and is thus taken over by
the State. Owners are obliged to exploit their land, or else they risk losing their tenure rights.

34 This is a major political problem that goes beyond the framework of land security and illustrates a
situation that often arises when land interventions get caught up in serious ethnic or political conflicts.

35 This appears to be the case at Mirriah, near Zinder, where the Land Commission was decentralised
into a hundred Basic Land Commissions that work to recognise land rights shared by pastoralists,
herdsmen-farmers and farmers. This authority has benefited from Danish and European cooperation for
many years. In other regions however, establishing Land Commissions can provoke serious problems,
and the effects depend on the current power play in the area and the possibility of changing it without
too many conflicts, with or without external aid.
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Box # 7 Two opposing approaches to the recognition of rights in the former French and
British colonial empires in Africa *°

British colonial administration in West Africa made significant use of local power structures to mete out
justice, maintain order and raise taxes. With the exception of a few plantation and urban areas, most of
the land was governed by indirect administration and customary law, via local courts and according to
principles based on the British tradition of common law. Founded on jurisprudence, common law
procedures are very flexible and permit new interpretations in the face of changing circumstances. It
therefore upholds close relations with the values of the social group concerned. However, it is also liable
to result in violations profiting powerful local interests, and can therefore run counter to the principles
of fairness.

The legal system is very different from a coded system that defines from a central position all the rules
that must be applied uniformly throughout a country.

The common law and coded law systems result from the last three or four centuries of experience in
France and Britain, and cannot be understood without reference to discords originating in the 17th
century English Civil War and the French Revolution of 1789.

The types of relationship between the government and the citizens, products of these countries’
revolutionary histories, continue to be expressed within their own legal systems as well as within the
administrative and legal systems introduced in the countries they colonised. 3’

In Madagascar, the Relative Land Security program deserves a closer examination for several
reasons®®. Christophe Maldidier’s analysis reveals that this program is merely an intermediate
step prior to the issuance of genuine property titles.

While steps forward have been taken in Madagascar, Ivory Coast and Niger, the ideological
framework, of which absolute ownership is an integral part, endures. A more radical break
from this ideology would be necessary. Consequently, systems for recording different types of
rights are still far from taking into full account the complex realities of multiple rights found in
many African and indigenous societies. Nevertheless, the implementation of diverse new
approaches indicates that numerous obstacles have been overcome. There is clearly a real
interest in this kind of system, which empowers rural societies to manage their land and
natural resources.

Therefore, it is vital to continue these practices while being aware that the process is long,
and requires the acquisition of a genuine social capital®® adapted to the present context. The
enduring security of rights for the different uses of land and natural resources can be
guaranteed only through lasting efforts to establish local democratic institutions capable of
ensuring the sustainable management of these rights in the interest of the majority*°. (See

%6 Sources: M. Mortimore quoted in P. Lavigne Delville, Rural land, renewable resources and
development in Africa (bilingual French-English), Paris: Ministry of Foreign Affairs - French Cooperation,
1998.

37 Differences of this type are not limited to Africa alone. Similar contradictions exist in Central America
between the land administration system set up by Spain and the one established in British
protectorates. This is the case of Nicaragua, where the British protectorates on the Atlantic coast and
the Kingdom of Mosquitia differ from the western part colonised by the Spanish. See M. Merlet,
D.Pommier et al. IRAM. Estudios sobre la tenencia de la tierra au Nicaragua, a report done for the
Oficina de Titulacién Rural and the World Bank in 2000. See also the two experience records by Olivier
Delahaye on the approaches to land in Venezuela and the USA in part Il of this chapter.

38 See record # 3, part Il of the paper.

39 The concept of “social capital” is often used today in discourses on poverty, to refer to standards,
networks and institutions that enable community action. In other words, it describes the level of
organisation of a society. The French term “capital social” has a different meaning, since it refers to a
commercial or civil company’s property.

4% In the recent World Bank Policy Report Land Policies for Growth and Poverty Reduction, Klaus
Deininger stresses that "building local capacities is essential”. He notes that "tenure security can be
achieved under different forms of land ownership"” and not only through "full ownership rights”. He also
explains that a greater focus on local institutions is warranted, as well as paying attention to create
awareness and to help people exercise their rights. This is a significant change in the World Bank
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below).

How to secure the rights of users who are not "owners'": tenants, sharecroppers and
beneficiaries of different derived rights?

In developing as well as developed
countries, considerable areas of | Box # 8 The extent of tenant farming in
farmland across the planet are worked selected countries on three continents

through systems operated by non-

owners. For _this reason, providing land % Yer o
tenure security for farmers who are not farmland
owners is a highly important matter | EUROPE
that concerns millions of people**. o e o Ll .
A France 63 1995 1
Tenant farming in its different forms | A Germany 62 1995 1
; ; A Sweden 45 1995 1
(free and _tempgrary_a_llocatlon, _hlre, N e o R 1
_sharecrgppm_g, w_|th mﬂmtg altgrcatlons) A Denmark 23 1995 1
is practised in different situations as a | NORTH AMERICA
function of prevailing land systems. | A USA 41 1997 3
Such practices allow for both the AASIAC\"“”ada o ekl .
elasticity of tenure a_md a_djustments i Ppakistan 416 1970 >
that would be impossible via sales of | A Iraq 41 1970 2
land ownership rights*. A Philippines 33 1970 2
A Indonesia 24 1970 2

Continental Europe provides different | Sources: 1: Ravenscroft et al. (1999); 2: FAO (1981);
and interesting examples of how the 3: USDA (2000); 4: FAO (2001). Quoted by A. de
tenure of farmers and share-croppers Janvry, K. Macours and E. Sadoulet. El acceso a tierras
might be secured. Denmark was at the

forefront in this area when, in 1786, it adopted a modern tenant farming statute*.
Legislation protecting farmers exists in most European countries, where family commercial
farm production predominates. Recourse to tenancy generally tends to occur between the
members of the same family, and does not play the same role or have the same implications
depending on how they are affected by inheritance rules and other laws (there are two main
situations which result from the legal system in place: 1) equitable inheritance between
brothers and sisters, implying shared property rights among each generation, and 2) the
possibility that the farm is not divided through inheritances, i.e. a sort of eldest’s birthright
system.

Although the historical inception of the concept of absolute ownership was in France, it is
nonetheless in France where the most radical examples of tenure security for tenants and
sharecroppers can be found. Adopted in the middle of the 20th century, these policies made
it possible to modernise family farming in regions where tenant farming and sharecropping
were common practice (see box 9).

analysis, as Deininger notes: "While the earlier report did not deal with institutions, it is now recognised
that failure to do so can jeopardise implementation and should therefore be avoided.” (K. Deininger,
ibid, pp. 186)

41 According to the FAO, the proportion of farmland under tenancy in 1970 (single and mixed: indirect
and direct for the same farm) was 63% in North America, 41% in Europe, 32% in Africa, 16% in Asia
and only 12% in Latin America. Source: A. de Janvry, K. Macours and E. Sadoulet, "El acceso a tierras a
través del arrendamiento” in El acceso a la tierra en la agenda de desarrollo rural. Banco
Interamericano de Desarrollo (Sustainable Development Department Technical papers series, RUR-
108), 2002.

42 This procedure is essential for peasant economics, due to the variation through time of the
availability of labour in a family farm (see the works of Chayanov)

43 See record # 14, part Il of the Paper, C. Servolin, “DENMARK. Pioneer in peasant farming in Western
Europe”
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Box # 9 The status of tenant farming in France. **

The laws on the status of tenant farming date from the forties (amendments of 04/09/43 and 17/10/45
to the French Civil Code, with the inclusion of sharecropping in 1946). At this time, French farming
needed to modernise its production techniques. The texts concerning the status of tenant farmers are
now incorporated in the Rural Code.

Guaranteed lasting land access for the farmer:

The contracts are written. The minimum legal leasehold is for nine years. Long term leases of 18 to 25
years as well as career leases (whose term is set until the retirement age of the tenant farmer) are also
possible.

The tenant is entitled to renew the lease for nine years, except in the case of cancellation for serious
reasons or repossession [the lessor can repossess the rented farmland only if it is to be worked by
himself or his wife or by a descendant of age or an unconstrained minor, who must both partake in
agricultural work (effectively and permanently) and live in the dwellings on the repossessed property].

If the tenant should die, the lease continues for his/her spouse, descendants and ascendants, who
partake in farm work or have effectively partaken during the five years prior to the decease.

A tenant that has improved the rented property (through work or investment) is entitled to
compensation from the lessor upon expiry of the lease.

The tenant must be given priority in purchasing the land if the owner wishes to sell it, on the condition
that the tenant has worked as a farmer for at least three years and has farmed himself the property on
sale, as well as on certain conditions related to the "control of farm structures”, (pre-emptive rights).

Land rent controlled by the government

The minima and maxima between which the rent can vary are set by the prefecture per agricultural
region, for both the land and the farm buildings.

A specific procedure for settling disputes

A specific jurisdiction has been created to deal efficiently with disputes between owners and tenants to
ensure that the law is executed effectively. Rural lease courts give primary hearings to disputes
involving tenant farming and share cropping statuses. These courts are composed of two owner-lessors,
two tenant farmers and a presiding judge.

Working in conjunction with other development policies

The lease contract is subject to “structures control”, a policy that aims to avoid an over-concentration of
land and to maintain viable farms. The contract’s validity is bound by these regulations and by the
tenant’s need to obtain a farming permit.

The French system affords considerable tenure security to farmers due to the existence of
powerful farmers’ organisations and a favourable balance of power at the national level. This
policy has not led to a reduction in the amount of land leased out and the original goal to
modernise farming has been reached. Landowners have been deprived of much of their rights
without the need for an agrarian reform. Furthermore, land rentals for farmland have been
cut to a symbolic minimum and farmers have obtained the guarantees necessary to make
long-term investments®.

On the contrary, the application of this policy in Spain has led landowners to refuse to rent
their land to tenant farmers. The relative weakness of Spanish farmers’ organisations in
comparison with French ones is probably one of the main reasons for this policy’s failure in
Spain.

44 Main source: Rivera, Marie-Christine. « Le Foncier en Europe. Politiques des structures au Danemark,
en France et au Portugal », (Land Issues in Europe. Policies and farm structures in Denmark, France
and Portugal), Cahiers Options Méditerranéennes, vol. 36, 1996.

45 However, this kind of policy can now cause problems in regions where farm modernisation has led to
the creation of large farms that rent land from a quantity of small landowners, who are actually
bankrupted farmers.
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Obviously, the scope of this discussion is not limited to Europe. Reflection on the nature of
conceded or derived rights and the ways in which they can be secured is also on the West
African agenda. The importance of bundles of rights in African land ownership systems raises
a number of insoluble problems when use rights are to be secured solely by the granting of
ownership title deeds. For a few years now, promising work has been accomplished as far as
establishing more secure contracts for delegating use rights between different actors?.

Tenancy is least common in Latin America, whereas the development of rental markets on
this continent would be an effective means for poverty reduction by increasing secured land
access?’. This can be explained by this continent’s particular agrarian history, by the impact
of the agrarian reform and by the fact that land was procured mainly through the colonisation
of virgin territory. In such a context, landowners fear that if they were to lease their land to
tenant farmers over long periods of time, they would lose their land rights to their tenants.
Their strategy is therefore to keep their tenants in a precarious state through short leases of
one year or even as short as a crop cycle, in spite of the disadvantages this represents for
the development of economically sustainable and efficient forms of farm production. Such
situations, which often go against the greater good, can continue for decades because family
farming is more or less ignored by government strategies and farmers’ movements remain
unaware of how similar problems are dealt with in other parts of the world.

In fact, several countries around the world have passed legislation aiming to regulate the
situations faced by tenant farmers and sharecroppers. For example, there is the legal
prohibition of sharecropping in Mali and Cape Verde, as well as in Honduras in a completely
different context. Not only were these laws generally not implemented, but also they often
backfired when they were applied, frequently resulting in worsened working conditions for
poor farmers. Far from condemning any new attempt to give tenant farmers greater tenure
security in similar circumstances, these failures once again emphasise that laws merely
reflect the political climate at a given time. Significant changes cannot be made simply by
passing legislation. Rather, the mobilisation of active and involved farmers and the creation
of farmers’ interest groups are essential.

Women'’s rights to land

Assuring land use rights turns out to be even more difficult when it involves groups whose
rights are not fully acknowledged in general.

Such is the case of women in many regions of the world, in different ways and at different
levels. The example given in box 10 provides an illustration.

46 gee P. Lavigne Delville, C. Toulmin, J.P. Colin and J.P. Chauveau, Negotiating Access to Land in West
Africa : A Synthesis of Findings from Research on Derived Rights to Land, London: IIED, GRET, IRD,
2002. 128p.

47 See Alain de Janvry, Karen Macours and Elisabeth Sadoulet, “El acceso a tierras a través del
arrendamiento”, in El acceso a la tierra en la agenda de desarrollo rural, Banco Interamericano de
Desarrollo. (Sustainable Development Department Technical papers series; RUR-108), 2002.
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Box # 10 Women'’s rights to land in Central America and the Caribbean: Honduras, Nicaragua
and the Dominican Republic 48

The recognition of women’s land rights is limited by legal, institutional and cultural obstacles that are
difficult to overcome even after radical political changes.

In these three countries, the prevailing cultural conceptions of rural societies assign women to domestic
chores and reproduction while men do the farming. The direct participation of women in farm
production, though considerable, is not given the recognition that it deserves. Although their
constitutions declare that all people are equal regardless of their sex, certain agrarian laws and certain
underpinnings of civil law discriminate against women.

In Honduras until 1992, the agrarian reform laws recognised solely the male head of household as
eligible for land allocations, and thus women were excluded. This was still the case in the Dominican
Republic in 1998, with even severer restrictions. In Nicaragua, although the agrarian reform of 1981
recognised a woman’s right to be awarded land directly, by 1990 only 10% of those who received land
were female.

Women'’s rights to land are often limited by legislation related to the family and couple. The lack of full
legal recognition of the union between spouses (Dominican Republic) and the fact that the man is
legally defined as the head of household directly effect the recognition of women'’s rights to land, as well
as their rights in other areas such as access to loans. Lastly, inheritance legislation and customs are so
that the sons tend to inherit the land while the daughters inherit other kinds of goods (e.g. cattle).

Improved recognition of women’s land rights demands radical social and cultural changes; modifying
the laws is insufficient. The changes underway in certain countries nonetheless demonstrate that things
can evolve rapidly, when different policies are applied. This is the case of the land ownership legislation
process in some Central American countries. For example, in Nicaragua from 1997 to 2000, 40% of
those who had obtained a title deed from the rural land registration office were women, either alone or
as explicitly recognised joint owners.

3. Building local management mechanisms in order to empower rural populations

Recording tenure rights is not enough in itself. Rights are in a constant state of change: they
are modified by sales, tenancy agreements, inheritances, etc. Their very nature can be
changed little by little through the development of social relationships.

A Hence land tenure rights must be updated all the time, otherwise it would be necessary
after a certain length of time to repeat the costly task of creating a land register
(cadastre).

A Gradual social changes must influence the evolution of both legal concepts and ways to
make tenure official. Laws often make use of terms stemming from distinct realities,
referring to times and places different from those to which they apply, thereby sometimes
leading to considerable distortions.

The usual land and property registration systems can function fairly well for relatively large
properties and for the well-off. The costs of surveyors, solicitors and the registration of
transfers, inheritances, etc., do not amount to an excessive proportion of the value of real
estate. The opposite is true for poor growers’ small plots, as well as for farmers living in
areas far from administrative centres. In both cases, transaction costs are prohibitive and the
users have no other choice but to remain or return to unofficial management, subject to
partial or inexistent legal recognition. The costs of remedying this situation by a centralised
system are very high and, if combined with the huge diversity of local situations, it becomes
obvious that decentralised devices for updating land ownership rights are of inevitable

48 Sources: Beatriz B. Galan, Aspectos juridicos en el acceso de la mujer rural a la tierra en Cuba,
Honduras, Nicaragua y Republica Dominicana, FAO, 1998. and Sara Ceci, Women'’s land rights: lessons
learned from Nicaragua, December 2000.
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necessity. However, at present very little effort and few resources are devoted to bringing
about such changes within national governments and international development
organisations.

This is undoubtedly because the type of work required to achieve such a goal is much more
complicated than what is involved in ordinary development projects. Developing local
apparatuses for managing rights cannot be limited to mechanical registration operations and
often demands competency in the political management of rights. This supposes that the
society concerned is adequately organised at the local level, or in other words, enough social
capital must exist in order to settle conflicts, mediate and arbitrate without having to
systematically resort to ordinary courts*®. Generally, the latter do not present a just forum for
conflict resolution since different classes of populations often have very unequal access to
legal information and procedures. The poorest can only rely on themselves to defend their
rights.

Managing rights is often done according to unwritten rules, known and accepted by all the
stakeholders at the local level, and which can be very different from one place to another. In
addition to these local rules, common legal principles having a wider scope of application, i.e.
customary law, need to be taken into account. So-called modern law in many developing
countries is often a vestige from the colonial era, which constitutes a distinct entity often in
contradiction with customary law. Customary law and modern law are in a constant state of
change, though at varying speeds.

Very few national policies have explicitly sought to strengthen the capacities of local
governance and the management of common property. An exception to this tendency is
Mexico’s innovative form of land management, known as ejido (see box 11). Having
originated as a means to manage farmland during the agrarian reform within the peasant
revolution of the early 20th century, this system employs a device for managing common
property that had been used in indigenous communities®.

The marked intervention of the State within Mexico’s extraordinary political setting, with the
Institutional Revolutionary Party, is another key aspect of this original design.

4 Ordinary courts are the British equivalent of what would be called “law courts” in the U.S.

59 In Mexico, indigenous communities’ land tenure systems are generally characterised by collective
tenure with recognition of the right of individual benefits for community members over the section they
cultivate. These rights are usually transferred to children, but can be transferred or sold to another
member of the community. Upholding rights implies that each “comunero” (the beneficiary, generally
the head of the family) accept of a certain number of personal obligations: providing a certain number
of workdays for the community (tequio) and completing tasks carried out in the general interest of the
community (cargos), which are assigned periodically by the Assembly. The community is governed by a
sovereign Assembly of "Comuneros”, alongside which reside important consultative bodies (the elders’
council or the honoured persons’ council). There is an executive structure known as the "Comisariado
de Bienes Comunales", which, as its name implies, is responsible for managing common property, and
there are also supervisory bodies.
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Box # 11 An original way of managing land ownership in Mexico: the ejido. Origins and
operation®!

At the beginning of the 20th century, agrarian affairs were a central issue in the Mexican revolution
against the dictatorship of Porfirio Diaz. The unequal access to land inherited from the past had
increased considerably and huge latifundia were created from the commons. In 1905, 0.2% of owners
possessed 87% of the land! The forces led by Emiliano Zapata and other peasant movements wanted to
return the lands seized from the villages peopled by mestisos and Indian communities, and limit the
size of landed estates (Zapatist Agrarian Law of 1915).

The Mexican agrarian reform, as conceived and practised by the farmers, set up a property
management scheme in which farmers’ individual rights were linked with the collective management of
the territory, the ejido. Although this entailed a certain continuation of methods used by indigenous
communities, it is quite original as compared to procedures applied during later agrarian reforms. The
1917 Constitution (article 27) not only recognised common ownership, but also declared that villages
without land must be given land expropriated from large farms. The system used by indigenous
communities was recognised and legalised in the territories controlled by the Indians. In other cases, a
new land ownership system was set up: the ejido®2. Its role was strengthened by the agrarian reform
implemented under the government of Lazaro Cardenas. From 1930 to 1940, half of the arable land
became "ejidales", contributing to a little more than 50% of the nation’s total production.

The ejido land tenure system is characterised by the fact that its members are entitled to use the plots
they cultivate on an individual basis®®. They can bequeath them to their descendants and may lose their
plots if they abandon them for more than two years. The ejido’s common plots and shared companies
contribute to a common fund, which cannot in principle be distributed individually or be used toward
political or religious ends. The highest decision-making level of the ejido is the general assembly of the
ex-officio members. It elects a comisariado ejidal, which is responsible for managing the common
property, and a supervisory board. The comisariado ejidal is also invested with the power to settle
internal land disputes and is authorised to make sanctions when the rules are not applied.

The industrialisation of Mexico in the forties was to a great extent based on the expansion of the
internal market, a result of the improved living conditions of the farmers who had benefited from this
type of land distribution.

However, the ejido system is not flawless. Supervising government agencies’ considerable interference
has turned the ejido into a hybrid apparatus between local management and national dependence.
Internal differentiation within the ejido has often been substantial, and was facilitated by the formation
of financial institutions that benefited only a minority of the ejido members (ejidatarios). In some cases
where many inhabitants did not have formal rights, ejidatarios converted themselves into powerful and
wealthy elites (caciques). As a result, the authorities responsible for exerting social control were unable
to prevent the development of a static, inelastic land access system. Rules were bypassed through
more or less illicit arrangements wherever good economic prospects were at stake. The division of
farms has become common. In 1988, 49% of ejidal plots had a surface area of less than 5 ha (12.4
acres).

The modification in 1992 of article 27 of the Constitution, which had established the ejido
system and had served as the basis of the agrarian reform, stirred a heated national debate.
It led to the recognition and registration of individual rights within the ejidos, as well as their
conversion under certain conditions into private property rights. The corresponding process
known as PROCEDE (ejidal rights certification procedure) acknowledged to a great extent the
changes that had started in many ejidos well before the 1992 law even though the
apparatuses for social control had not yet caught up to these changes. For example,
property rights were being transformed into commodities even though there was no legal

5! From La transformacién agraria. Origen, evoluciones, retos. Ed Sec de Reforma Agraria, 1997. See
also Laura Randall (Ed.), Reformando la Reforma Agraria Mexicana, UAM, 1999.

52 Although the name comes from the Spanish and colonial agrarian past, it designates a new and
original way to manage land tenure.

53 The work was wholly collective only in a very small number of ejidos.
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framework to accommodate this sort of transaction. The PROCEDE does not entail the total
disappearance of common land management; rather it aims to modernise its regulatory
devices. It has been applied in different ways depending on the region and, generally, has
not induced massive privatisation of land during the first ten years of its application.

It is a great challenge to modify the ejido system without returning to a system of absolute
ownership, thereby defeating the ejido’s original purpose of supporting common property
management.

Some international development institutions now refer to experiences intended to rebuild or
found a local capacity to manage natural resources. Record # 1 in the second part of this
paper on the experience of Mayo-Kebbi in Chad is a sub-Saharan African illustration®*.

A similar need, though in a very different context, has led to the constitution of the Larzac
Lands Civil Society Group in France, which is the subject of record # 17 >°.

A certain number of tools now exist that strengthen land resource management capacities.
For example, participatory mapping of land and its resources illuminates complicated spatial
holdings in terms that persons outside the local environment are able to understand.

Thus participatory mapping is a means of communication, but it is also an instrument capable
of increasing transparency and making land tenure rights clear in a rapidly changing context.
It requires local actors to have access to modern means of cartographic representation and
remote sensing®. The feasibility of such actions has been demonstrated by pilot
experiments®’.

Some additional tools, although they may not be directly related to land matters, can help to
improve social capital. In particular, different ways of learning how to manage common
property®® come to mind, as do, on a wider level, the means to strengthen the organisation
and capacity of populations to control their own destinies (empowerment), based on social
innovation, experimentation and learning by doing.

54 See record # 1 of part 2. Bernard Bonnet. “Concerted management of common land and resources in
Mayo-Kebbi, Chad”, IRAM - GTZ.

55 See record # 17 of part 2. José Bové, “The SCTL (Larzac Land Trust), an innovative and
original approach to rural land management. France.”

56 1t is advisable to not limit oneself to the use of simple tools such as participatory rural appraisals, a
cursory device that was very popular during the previous decade. It was erroneously applied in order
to induce participation and was employed mechanically for a large number of projects in developing
countries.

57 See for example the mapping experiments carried out by the mestizos and indigenous peoples in the
Farm Frontiers Project (EU) in Central America, directed by Michel Laforge and Pablo Torrealba.

58 See for example the experience of IRAM in Mali, with the Local Investment Fund of Sikasso. One of
the fund's aims was to ensure better management of subsidies, by limiting their negative and adverse
effects as much as possible, and increasing social capital through improved rural organisation. This was
done by increasing rural populations’ control over their environments, and their capacities for collective
management of common problems arising in their territory. The three basic principles of their method
were: 1) to recognise the existence of local dynamics with the goal of allowing excluded social groups to
build their own institutions and their own futures; 2) to empower farmers and other local actors to
make decisions, by placing them in the position of resource-owners and getting them to act as project
managers; 3) to train actors on the job, allowing them to learn through their mistakes. This implies
making a distinction between technical and financial functions. Also, it entails providing specific support
to project management and service providers, implementing a progressive approach to the amount of
funding assigned to projects, setting up checks and balances and systematic cross checking to increase
accountability and avoid self-serving attitudes and corruption, seeking sustainable investments and a
satisfactory period of action, during which the mechanisms and community authorities responsible for
talking decisions can be established.
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4. A critigue of key concepts pertaining to land rights is now necessary

The "Tragedy of the Commons"”, an essay published in 1968 by G. Hardin, has often been
evoked to justify the need for the privatisation of natural resources. According to this author,
all collectively owned limited resources tend to be managed in a non-sustainable way until
exhaustion, each person seeking to profit as much as possible before someone else does in
their place. However, the problem is not so much the existence of common property as that
of the lack of rules and mechanisms to ensure that management is carried out in the interest
of most people.

This reflection on the management of common property has to be carried out on different
levels: local, regional and national. However, it is now obvious that it must be extended to
regions covering several countries and even the entire world. In view of this, the issue of land
is a major global problem, since many of the world’s resources are increasingly considered as
being the common property and heritage of humanity.

The issue of sustainable management of natural resources goes beyond the scope of land
tenure matters, though it is intrinsically related to them. Debates on the common
management of resources in developing countries with rural populations (hence unable to
limit themselves to conservation policies based on reserves and national parks that exclude
human beings), and debates on the multi-purpose role of farming in European countries point
to the fact that we are looking for new methods and rules such as the concept of heritage
management®®, among other things.

Better land tenure security requires the creation of new social capacities, better organisation
of rural societies and the development of renewed institutions; it cannot be achieved solely
by technological improvements in the field of land registers. Given the experiences mentioned
above and the changes in progress, we need a fundamental overhaul of the prevailing values
and concepts related to property in order to progress and overcome the obstacles formed by
their inadequacy vis-a-vis the current situation. As already seen, this involves giving up the
illusion of absolute ownership and recognising that in whatever circumstances, land
incorporates an element of common property that ought to be managed by the appropriate
bodies.

This conceptual evolution is far from over, as shown by the violent debates and struggles
around the world between civil society, multinational corporations, governments and
international institutions. Major private interests will continue to put up violent resistance for
a long time to come and progress cannot be made without powerful, representative and
democratic farmers’ organisations. Consequently, the debate on land property rights is an
integral part of the quest for genuine world governance.

59 The concept of heritage or patrimony management proposes a way to move away from the notion of
state ownership and management of resources. If all natural resources are the heritage of all citizens,
then these persons are in turn endowed with a legitimate right to manage the resource (R. Leonard and
J. Longbottom, A Glossary of Terms from English and French Speaking West Africa, London: IIED,
2000.) Also see the texts by Jacques Weber, Alain Karsenty and Etienne Le Roy in Quelles politiques
foncieres pour I'Afrique rurale ? Paris : Karthala, 1998.
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Second Question: how might access to land be guaranteed in conformity with
the interests of the majority of the population?

This second question on the distribution of land access is one of the key elements of any
agricultural policy. However, the way land is distributed has a far-reaching impact: it affects
not only agriculture, but also the entire range of possibilities for economic and social
development.

This has been the subject of much controversy over several decades and different policies
have been implemented in an attempt to solve the problem of optimising the distribution of
land resources.

Today, the debate focuses on two main notions that are often expressed simplistically and
dogmatically: government action to correct unequal access to land (agrarian reforms) and
the role of the market. We will see the advantage and need for considering land policies that
surpass this dichotomous vision.

1. A prerequisite: the advantages of family farming

Before addressing the conditions and policies that permit an optimal distribution of land, we
must first recall that small, family farms that employ little or no salaried labour are generally
the most efficient economically speaking, and are a fruitful basis for the growth of democratic
political systems. Although this assertion was
far from being agreed upon in the 19th and
early 20th centuries®, it is now widely
accepted regardless of the political context.

Box # 12 Farm size, production and
productivity in the United States of
America, 1992.

Small family farms not only possess Category of Gross Net
advantages for the environment and the fard”_“s aVZra%? a‘c’jeratg‘?t
. . . median productio productivity
maintenance of the rural soc!al fabric, the_y are e e
also generally more productive than capitalist acres per acre acre
companies. Box 12 illustrates the situation in 4 7424 1400
the USA. Similar situations can be found in g; 1505520 18329
; : : 61
most countries, in both hemispheres®-. 82 296 60
The experts of the World Bank, Binswanger, 116 322 53
- . 158 299 55
Deininger and Feder came to the same basic 198 269 53
conclusion in their work on land polices®?. See 238 274 56
box # 13. 359 270 54
694 249 51
1364 191 39
6709 63 12

Source: USA Farm Survey 1992 Vol 1, part 51,
pages 89-96, cited by Peter Rosset in Food
First, Policy Brief # 4.

50 See especially La guestion agraire by Karl Kautsky regarding Marxist thinking on the subject.

51 See, among others, Peter M. ROSSET, The Multiple Functions and Benefits of Small Farm Agriculture
In the Context of Global Trade Negotiations. Food First, policy brief # 4. September 1999

52 Binswanger P. Hans, Klaus Deininger and Gershon Feder, Power, Distortions, Revolt, and Reform in
Agricultural Land Relations, Working Paper, The World Bank, July 1993. published in its final form in
1995 in J. Behrman and T.N. Srinivasan (eds), Handbook of Development Economics, Volume Ill,
Elsevier Science B.V. A Portuguese translation of this very interesting paper is available in electronic
form on the NEAD Website, under the heading Dataterra.
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Box # 13 The superiority of family farming in developing countries®®

In the conclusion of the chapter devoted to discussing the competitiveness of small farms in their
working document written for the World Bank, Binswanger, Deininger and Feder observe that although
many empirical studies on the relationship between farm size and productivity lead to methodological
problems, those that genuinely consider variations of productivity rather than those of production show
that small farms have higher productivity levels than large farms, even in relatively mechanised and
developed regions of developing countries.

They use the table below to illustrate their demonstration.

Farm-size productivity differences? in selected countries.

Farm size Northeast Brazil ® Punjab, Pakistan ° Muda, Malaysia ¢
small farm 563 274 148
(hectares) (10.0 - 49.9) (5.1 -10.1) (0.7 -1.0)
large farm 100 100 100
(hectares) (500 +) (20 +) (5.7 -11.3)

Source: Berry and Clime, 1978, cited by Binswanger, et al, 1993.

# 100 = largest farm size compared with second smallest farm size. Second smallest farm size used in
calculations to avoid abnormal productivity results often recorded for the smallest plots.

1973, without taking into account the area of sugar cane and cocoa plantations, ©1968-69, ¢ 1972-73

In most farms, there are no economies of scale. On the other hand, economic activity is more rational
when production is managed at family farm level, especially if the small farms are equipped with
machinery.

Nonetheless, small family farms are not always the most efficient and not all of them ensure
the sustainable use of resources®. To do this, they must be able to count on sufficient means
and an adequate agricultural policy. This is the case under certain conditions in most of the
developed countries.

Thus, the modern family farm is also the result of public policies which allow it to express its
potential.®®

2. Can the market alone ensure an optimal reallocation of land?

Reading the agrarian history of most of the world’s regions reveals that market growth very
often leads to the concentration of land in fewer hands. When high, this concentration
becomes a serious barrier to economic development, due to the low productivity of large
farms and because it drastically reduces the purchasing power of most of the population.

K. Deininger in Land Policies for Growth and Poverty Reduction (World Bank, 2003) shows
that the initial distribution of land affects the nature and rate of long-term economic growth
and that land concentration reduces the efficiency of resource use.

53 From Binswanger, P. Hans, Klaus Deininger and Gershon Feder, ibid 1993. Portuguese version.

54 The “minifundistas” of Latin America, for example, are often obliged to overexploit natural resources
to survive on a daily basis.

55 See especially the analysis for European countries of the genesis of modern family farm production by
Claude Servolin, L'agriculture moderne, Paris: Editions du Seuil, February 1989. See also record # 14 -
Part 11 of the paper. C. Servolin, “Denmark. Pioneer in small farming in Western Europe”
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Figure 2.1 Initial land distribution and economic growth, selected countries
Average GDP growth, 1960-2000 {percent)
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Source: Authors” calculations based on Deininger and Squire (1997); World Bank dam (for
2002 from the Satistical Information Management and Analysis database]).

Figure 1. Initial land distribution and economic growth, selected countries.
From K. Deininger, Land Policies for Growth and Poverty Reduction (World Bank, 2003)

"If the efficiency of the large commercial farm is a myth, why do markets for the rental and
sale of agricultural land rarely reallocate land to the most efficient uses and users (family
farmers)?" This is the question asked by Binswanger, Deininger and Feder in their report®®.
They answer it by affirming that not only are land markets imperfect, so are the other
markets for capital and machinery. They analyse the different actions taken by governments
that, in one way or another, have promoted large farms.

We saw in the introduction that the imperfect functioning of land markets is in some way
inherent to the nature of land, i.e. it is not an ordinary good. Improving market functioning
under these conditions may be useful, but in no way would it be enough. Other types of
measure are required. We will examine successively policies for pushing back the agricultural
frontier, agrarian reforms and land market interventions.

For several years, the dynamics of land markets have taken on new dimensions: there is now
competition between farming systems with increasingly different levels of competitiveness as
well as the liberalisation of world markets. Very large farms have been developed in Eastern
Europe, benefiting from the privatisation of former State farms, very low labour costs and the
biotechnologies promoted by several multinationals (see record # 11 on Poland in part two of

6 See also on this subject the introduction of the paper written by Michael Carter and Dina Mesbah,
“State-Mandated and Market-Mediated Land Reform in Latin America”, published by the World Bank in
Including the Poor, Washington, 1993, (pp. 278-305).
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this paper). Similar phenomena can be found in certain countries in the Southern
hemisphere, such as Argentina (see box # 14).

These new latifundia have nothing in common with the large, extensive farms of times gone
by. They appear to have very high productivity levels, though in truth production costs are
lowered due to extremely low labour costs and very low land prices. They undercut prices,
leading to the ruin of most of the farmers in developing countries and, to a great extent,
those in developed regions, too. This apparent productivity is also achieved by techniques
that endanger ecological balances.

Today, it is not possible to analyse agricultural production without referring to the effects of
globalisation on word prices®’. Neither is it possible to continue using agrarian reforms as
correction mechanisms in the same way as before.

Box # 14 New procedures of land concentration in Argentina (from Jorge Eduardo Rulli, April
2002) ©8

The current crisis in Argentina is total. As the very foundations of our identity collapse, the real reasons
for this disaster remain in the shadows.

The rural system that was imposed upon us is designed to export commodities, concentrate land
ownership and exclude the people.

20 million hectares of the best farmland are now in the hands of 2,000 companies. It was in the 90s
that the largest transfer of farmland in the history of the country occurred, with the supplanting of the
old oligarchy by a new class of businessmen. To compensate unpaid debts, 300,000 farmers were
expelled and 13 million hectares were seized.

This social disaster was further worsened by massive immigration by farm workers. A machine replaced
500 workers in the Chaco. Ruined landowners rented their lands to big businessmen who used new
technological packages incorporating transgenic soy and herbicides from Monsanto.

The countryside was transformed with the installation of agriculture without farmers. More than 500
villages were abandoned. Our country resembles a laboratory where experiments are carried out in
order to eliminate rural life. Occupied by the multinational seed corporations of Cargill, Nidera and
Monsanto, our countryside has become unliveable as ecological and climatic disasters occur more and
more frequently.

Aid was considered as a means to offset these transformations’ effects on the living conditions of the
Argentine population, half of which is now living below the poverty level: five million people are
suffering from hunger. However, the scope of the urban Left does stops at the shantytowns located on
the outskirts of the cities. The impoverishing machine keeps on operating unseen in the countryside.

3. Access to property by colonising virgin land

In all of the countries that still possess virgin land, the extension of the agricultural frontier
into forested regions is a major way for people to gain access to land. This has been the case
in most Latin American countries, where the amount of cultivated land and pastures is
constantly increasing. The decline in the extent of this type of access to land is recent, due to
the reduction of forested areas and conservation of what remains.

There is a great deal of documentation on the dynamics underlying these pioneer fringes and
frontiers, where small farmers cut down the forest, and/or lumber companies exploit the
most sought-after trees. Land is frequently converted into extensive grazing areas owned by
latifundistas that buy the plots cleared by small pioneer farmers, thus obliging them to

67 See Marcel Mazoyer and Laurence Roudart, ibid. and Mazoyer, Marcel, Protecting small farmers and
the rural poor in the context of globalization, FAO, 2001.

8 Jorge Eduardo Rulli, Rel-Uita, La biotecnologia y el modelo rural en los origenes de la catastrofe
argentina Uruguay, April 2002. (http://www.rel-uita.org/)
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advance ever deeper into the forest to clear new areas. This situation is different when
growers are able to set up sustainable farming systems, especially with the planting of
perennial crops such as coffee.

Conflicts are common in these agricultural borderlands and violence is rife. The
confrontations between social groups and individuals are part and parcel of gaining
possession of natural wealth, wood and fertile land through a process of primitive
accumulation occurring in places far from any central authority. Those who suffer the most
are the indigenous populations that often inhabit the forests. Violence increases with the
problems raised by the cultivation and processing of illegal drugs, an activity commonly
hidden away in such remote areas. In addition, certain spots are also home to conflicts
between guerrillas, regular armies and paramilitary groups.

Agricultural frontier expansion is a process that is either spontaneous or state-directed to a
certain extent. State-directed colonisation projects often foster confusion between frontier
expansion and agrarian reform because, in theory, all virgin territory belongs to the
government since the colonial era (see records # 7 and # 8 on this subject in part two of this
paper®®). The economic, social and ecological cost of the permanent migratory flux of pioneer
farmers on the frontier is very high, even though this sort of land use has served as a safety
valve for agrarian structures overtaxed by a concentration of land in the pioneer-sending
areas. Several countries have tried to promote viable, market-based family farming from the
outset on the pioneer frontier, but generally the rule is to allow the strongest to win and
leave the market as it is, with the results mentioned above.

One claim made by the peasants on the pioneer frontier, as clearly stated by a Colombian
farmer during the workshop organised by IRAM and APM at the World Social Forum of 2002,
is the need to set aside new frontier lands exclusively for use by pioneer farmers (« reservas
campesinas »). This would involve the necessity to control land markets and manage
territories, as dealt with earlier in this paper. Specific problems are raised by frontier farms’
social contexts: the migrants who occupy new frontier lands have little experience farming in
such environments and have distinct social and ethnic backgrounds. For these reasons, it will
take time for such a society to structure itself. Experience has shown that new social rules
and ways of managing resources are set up quite quickly, often with the help of the Church.

4. Agrarian reforms

Very unfair distribution of land inevitably leads to negative consequences. On the one hand,
both socially and politically as it leads to poverty and rebellions, and on the other hand,
economically’. In such a case, not only is the use of land resources far from optimum, but
the internal market is blocked by the very low living standards of the minifundistas, tenants
and sharecroppers. Rapid and substantial redistribution of land is therefore necessary before
everything else, in order to create smaller units better able to exploit the land and/or limit
the cost of the land rent paid by farmers. This is in fact exactly what agrarian reform is.

Many agrarian reforms have been implemented throughout history, each one differing
according to the era and region. At the same time, very different types of action in which the
redistribution of land to small farmers have not been of central importance and which have
nothing to do with the concept of agrarian reform as such, have been called “agrarian
reforms”.

U thus the process of colonising virgin land has often been misleadingly called “agrarian

reform”’?;

% Record # 7. Delahaye, Olivier, “Venezuela: between the market and "agrarian reform", the
colonisation of ‘virgin’ land,” Record # 8 and Merlet, Michel, Central America. Fraqility and limits of
agrarian reforms -1/3- Honduras.

% See, among other papers, Stiglitz, Joseph, Distribution, Efficiency and Voice: Designing the Second
Generation of Reforms, World Bank, 1998.

" See the examples of Venezuela and Honduras. Records # 7 and # 8. Part two of this paper.
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U the socialist agrarian reforms in the Soviet Union and most Eastern European countries
began with the redistribution of land that belonged to big landowners followed by more or
less intensive collectivisation. Another misleading use of the term appeared at this
moment. Agrarian reform was still spoken of when the redistribution phase had ended,
that is, when State farms were being created out of expropriated land. However, this
simple change of ownership occurred without any basic change in the organisation of
production. Also, the economic and political implications were quite different to those
involved in a genuine agrarian reform that effectively redistributes land.

Once this essential point has been clarified, we can examine the difficulties encountered and
conditions required for a successful agrarian reform.

The different sorts of failures of many agrarian reforms now lead some analysts to conclude
that such interventions are unjustified due to their high social, economic and political cost,
and their meagre results.

We do not share this opinion: it is easy to demonstrate that genuine land reforms have
induced radical changes in countries where they have been implemented and they have been
the source of vigorous development. This was the case in Mexico, and to a lesser degree in
Bolivia, and also in Southern Europe, China and Vietnam, in particular due to the recent
policies in favour of family farming in these countries’?.

A lot has been written about agrarian reform, though curiously, there is little that could
provide lessons from past experience. Detailing all of the situations that have lead to agrarian
reforms would go beyond the scope of this paper given the multifaceted differences between
Taiwan’s agrarian reform and Nicaragua’s one; between Mexico’s and Zimbabwe’s!

Nevertheless, agrarian reforms may be characterised in many different ways’3, for example:

U as a function of the type of agrarian structure they modify. For example, latifundio /
minifundio in Latin America, or large farms worked by sharecroppers and tenant farmers
as in South East Asia. Deininger highlights that "land reform was relatively simple in
tenancy systems, but much more difficult where haciendas prevailed"’*

U as a function of their origin. Thus, in Latin America, a distinction must be made between
the agrarian reforms that occurred before the Cuban revolution, such as Mexico’s, which
was the result of a powerful peasant movement, and those impelled by the Alliance for
Progress with the aim of containing the development of revolutionary groups on the
continent, like in Honduras and many other countries. Or, in a single country such as
Poland, several successive agrarian reforms have occurred each with completely different
objectives and contents’®.

U they can also be differentiated as a function of the compensation paid to the owners,
which varies from nothing (in the case of Cuban agrarian reform) to sums exceeding the
land’s market value (as recently in Brazil).

As in the other parts of the paper, here we seek to initiate an analytical process that may be
useful for those concerned by land matters, particularly farmers’ organisations. In this way,
our objective is to contribute to the implementation of effective land policies.

We shall rely on several examples dealt with by detailed records in part two of this paper
(Taiwan, Poland, Albania, Zimbabwe), and particularly the comparison between the agrarian

72 See record # 6. Dao The Thuan, Vietnam. réformes agraires successives et succés de I'agriculture
familiale. See also DPH records 2029 and 2040 written by Sylvie Dideron in part three of this paper.
China. Souvenirs du vieux Li, paysan pauvre du nord de la Chine. and Tenure fonciére et systeme des
contrats de production entre |'Etat et les paysans en Chine: exemple de Bozhou, canton de la plaine du
Nord.

"3 Marc Dufumier's book Les politigues agraires, Paris: PUF, 1986 provides a good idea of the diversity
of agrarian reforms.

4 Deininger, 2003. ibid. pp. 16.

5 See the corresponding record in part two of the paper.
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reforms of Honduras and Nicaragua (records # 8, 9 and 10)

One question is obvious straightaway to whoever has observed the recent changes in these
two Central American countries: how can the fruits of the agrarian reforms implemented after
decades of struggle and effort be forgotten after only a few years of changing policies and the
application of neo-liberal ideas?

Without going into detail about the elements addressed in record # 10, the following lessons
can be drawn from these experiences.

U Many agrarian reforms did not take into account the fact that agrarian structures are in a
constant state of change and therefore property requires a certain amount of elasticity
concerning the land tenure of family farms and cooperatives so that they may remain
viable.

U The reforms attempted to impose collective production systems that did not correspond to
the demands made by the rural poor and which did not encourage them to have faith in
the advantages of family farms.

U They were decreed from above by governments, which used farmers’ organisations as
instruments for applying systems that did not originate from peasants’ struggles.

U They treated the reformed sector separately, endowing it with state protection, with a
specific property system and by specialising the farmers’ organisations that worked in it.
By doing so they failed to allow the collective learning process to take place regarding
land management. This learning process would have been necessary in the future in order
to preserve the benefits won. They also provoked division among the farmers’
movements.

U Lastly, there was no coherence between agrarian reform policies and economic policies.
When the constraints affecting organisation methods were eliminated, and when the
cooperatives' lands were divided into individual plots in Nicaragua, for example, the
sudden interruption of subsidies and loans were tantamount to economic strangulation of
those who had benefited from the agrarian reform.

Therefore, the agrarian reforms in Nicaragua and Honduras were radically different from
Mexico’s early 20th century reform.

The case of Taiwan is particularly instructive in comparison with the previous example cited:
agrarian reform in this country was able to link economic policy with agrarian changes. New
landowners were protected at least temporarily from the effects of the world market and
intensive mechanisation was delayed in order make the work invested by the farmers more
profitable (see the corresponding record in part two).

The mechanisms used to set up agrarian reforms, the place and role of peasant organisations
and the State and, lastly, the link forged between agrarian reform and public agricultural
policies were essential components of their success.

Examination of past changes affecting the “reformed sectors”, trends and the risks of
“counter-reforms” will give us a better understanding of agrarian reforms as processes that
function in dynamic and unbalanced political contexts. As a result, they must anticipate the
advent of changes such as when the State is no longer as powerful. An agrarian reform is
always a political action. Whether the changes are rapid or slow, what is important is the
profound transformation of the farming sector. The more difficult the situation, the more
reform is necessary (see record # 4 on Zimbabwe, in part two of paper), and the more these
strategies are important.

Brazil’s Landless Workers’ Movement (MST) is an example of this aspect pertaining to
strategic struggle. This movement owes its success to its organisation, its pugnacity, and its
strategy of ensuring that the agrarian reform appeared on Brazil’s political agenda by driving
agrarian reform from the bottom upward. Since it was founded in 1985, 250,000 families
have obtained secured use rights over more than 7 million hectares by occupations of land
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encouraged by the Landless Workers’ Movement’®. It has also shown the need today for
forging alliances with urban movements in order to make progress. Progress was made in
both the organisation of agrarian reform settlements, the asentamientos, for which more
space for family farming was granted and in renouncing collectivist dogma’”’.

These examples show that in order to transform durably the way land ownership is
structured, it is necessary to avoid denying the existence of land markets and, on the
contrary, to work to set up devices that control market development.

In recent years, the World Bank has offered an alternative to the agrarian reforms of the
past: "market assisted agrarian reform" and "community based agrarian reform"’®. By
wishing to link “agrarian reform” and markets, these proposals seem to take into account one
of the weaknesses of the agrarian reforms analysed previously. However, they restrict their
actions to operations requiring the mutual agreement of parties (willing seller, willing buyer
scheme).

Below is a reproduction of a recent World Bank text on agrarian reform:

“key principles for successful land reform, namely (i) to be voluntary and based on the
decentralized decisions of land owners and potential beneficiaries with a mechanism in
place to ensure that land prices are not artificially inflated as a result of the program;
(i) to incorporate a limited grant element that is fungible and can be used for
acquisition of land as well as associated investment; (iii) to be associated with a
business and investment plan that is economically and financially feasible before
moving on to the land; (iv) to be linked to a strong element of training and capacity
building; and (v) to be cheap enough to be replicable under the fiscal conditions of the
country (or be financed through taxation).””®

This is no longer a question of agrarian reform, but of intervention on land markets.
Furthermore, it is only a relatively minor intervention since it goes no further than proposing
a loan to finance the purchase and subsidise the installation of the beneficiaries.

Hence “La Via Campesina” International Peasant Movement in the Philippines, Brazil,
Honduras and elsewhere quite rightly rose up against this new and abusive utilisation of the
term agrarian reform and against the intention to replace genuine agrarian reforms by a
quite different system. Moreover, it now seems increasingly clear that the actions begun will
not produce the results expected®.

Agrarian reform is not constant intervention on land markets with the intention of making
them less segmented. It is an exceptional measure answering a situation to which no
satisfactory solution can be found through the market alone. Although mechanisms such as
those promoted by the World Bank may be of interest in that they allow peasant
organisations or governments to learn how to manage their land markets better, in no way
could they replace actual agrarian reforms when the agrarian structure demands radical
intervention, such as in Brazil’s case.

It is interesting to note the evolution of the discourse on land issues held by the World Bank’s

6 Figures supplied by Peter Rosset in “Acceso a la tierra: reforma agraria y seguridad de la presencia.
Cumbre Mundial sobre la Alimentacién: cinco afios después. Aportaciones de la sociedad civil/estudios
monograficos”, Discussion document, October 2001.

7 Nonetheless, coordinating and relating movements with CONTAG, the other major movement
mobilising Brazil’'s small farmers still remains very difficult. This can be seen as a vestige of the
ideological oppositions between the market and agrarian reform, and between collective production and
peasant production.

8 Deininger Klaus, Making negotiated land reform work: Initial experience from Colombia, Brazil, and
South Africa, World Bank, 1999.

7 Land institutions and land policy. Creating and sustaining synergies between state, community, and
market, A policy research report, World Bank, 2001.

8 Borras, Saturnino Jr, Questioning Market-Led Agrarian Reform: Experiences from Brazil, Colombia
and South Africa. Journal of Agrarian Change, Vol. 3 No. 3, July 2003, pp. 367—394.
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research team. The 2003 Policy Report acknowledges that "land markets will not equalize a
highly skewed land ownership distribution".

"(...) it is unrealistic to assume that restrictions on the functioning of markets will lead to
significant and quick redistribution of land and other productive assets to the poor. Where a
strong social, political, and economic case for such redistribution exists, other mechanisms
will need to be adopted. There is considerable potential for such mechanisms to draw on
market outcomes in more imaginative ways than in the past, for example, to facilitate
targeting and the acquisition of managerial experience by potential beneficiaries. Relying on
markets alone will, however, not be sufficient."8*

5. Agricultural policies for optimising agrarian structures

Although agrarian reforms are often inevitable once the agrarian structure has become
strongly polarised, they cannot become a permanent mechanism for intervention due to their
economic and political cost.

Other types of land policies are needed, such as policies of permanent regulation of land
markets aiming at optimising land resources distribution through time and preventing
undesirable processes of concentration®?. These land policies must also permit the agrarian
structure to develop by modernising family farms.

This type of policy has been decisive in most developed countries, especially in Western
Europe. Whereas a few years ago, the historic paths of developed countries were unavoidable
references for people curious about the development process in developing countries®3, they
have now been erased from most of the reference works of economists working for
international organisations and development agencies®®. Neo-liberal dogma is so efficiently
pervasive that even mentioning market regulation today has become blasphemous. Even in
the European Community, very few voices raise to assert the advantages of land policies that
nonetheless considerably contributed to creating conditions for economic development in
Europe.

These polices can be of different kinds:

U Corrective interventions on land markets. The example of the SAFER in France is the
subject of a specific record in volume 2 of the paper®®.

U Land consolidation, i.e. regrouping and recomposing plots that have been divided
generation after generation and which have become too small or narrow to permit the use
of modern farming techniques. In order to be carried out at a reasonable cost and without
too many legal problems, land consolidation demands strong participation from farmers
who must agree to exchange parcels of land amicably in order to permit the constitution
of viable farms.

81 Deininger, PRR 2003, World Bank, op cit. pp. 131
82 Which would lead in time to carrying out an agrarian reform!

83 See record # 5. Taiwan in part 2 of the paper, C. Servolin, from E. Thorbecke, “An example where
agrarian reform, agricultural policy and economic development are coherent with each other”. See also
M. Merlet, « L'optimisation de I'utilisation des ressources fonciéres: une question stratégique de
gouvernance, qui n‘est plus seulement nationale, mais aussi locale, et mondiale » in Un agronome dans
son siécle. Actualité de René Dumont, Paris : Karthala, June 2002.

84 There was nothing, for example, on this subject in the introduction of the international teleconference
organised by the World Bank in March 2001 on land policies (except for two contributions from O.
Delahaye and M. Merlet), or in its conclusions. See Deininger, Land Policy and Administration: Lessons
learned and new challenges for the Bank’s development agenda. Preliminary Draft. 2001 and Land
institutions and land policy. Creating and sustaining synergies between state, community, and market.
A policy research report, World Bank, 2001.

85 See record # 16, France: The SAFERs, an original land market regulation mechanism that is operated
by the State and farmers’ organisations. By Michel Merlet and Robert Levesque.
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U Interventions on other markets and in particular, the financial market. The most
important of these and that is linked most directly to our subject is land credit, which is a
vital addition to most mechanisms intended to eliminate the segmentation of land
markets. If farmers have no access to financing, the land for sale can be purchased only
by the wealthiest and largest land owners, hence leading to the concentration of
property®°.

U Tax policy incorporating land taxation, which eventually is the only way of offsetting the
effects of unearned income.

U Regulation of successions, and tax incentive systems that tend to orient inheritances
towards a single heir®’

U A number of specific aids related to structural policies, the installation of young farmers,
early retirement of elderly farmers, though these measures imply that the government
has the means to carry out such a policy.

U And the authorisation to produce in conformity with a structural policy.

Policies related to forms of tenant farming, as mentioned earlier on the subject of securing
farmers’ use rights (regulation of tenant farming which exists in most European countries)
should not be forgotten either.

A clear separation between the status of the productive farm and that of the legal ownership
of real estate can be another way of managing land. This helps correcting problems related to
transfers of land from one generation to another®,

Lastly, aid given to disadvantaged regions is nearly always necessary in order to achieve
uniform development of a country’s territory. In this respect, the example of the Netherlands
is particularly interesting. Its land management system has been subject to considerable
State intervention alongside farm unions. The Dutch agricultural sector has become one of
the most productive in Europe. The Netherlands' agricultural policy established and
maintained until only recently a regional price system intended to offset the inequalities of
regional production®.

Although these policies have above all been implemented by developed countries, they could
also be important for developing countries. It appears clear that Albania, after a radical
redistribution of land that approaches collectivisation, now requires a policy to set up viable
farm structures®. Structural policy is also vital for other Mediterranean countries®*.

In Brazil, the implementation of several similar policies has begun with the participation of
the powerful farmers’ organisation CONTAG (Confederacdo Nacional dos Trabalhadores na
Agricultura, Brasil) and the government. These include among other things setting up land
credit systems®2. These projects, which have received support from the World Bank, have

8 Dividing estates through inheritances constitutes an opposite phenomenon that often has a less
significant impact.

87 As in England.

8 See the example of the Agricultural Land Trusts (Groupements Fonciers Agricoles) in France and
record # 17 by Jose Bové on the Larzac Lands Civil Society Group in part two of the paper.

8 See record # 15, S. Devienne, “Netherlands: an interventionist agricultural policy aimed at reducing
regional inequalities”

% See record # 12, A. Civici, “Albania. From absolute collectivism to radical egalitarian division of land”.

%1 On this subject, refer to the different articles in Cahier Options Méditerranéennes # 36 published by
the Insitut Agronomique Méditerranéen, Montpellier, 1996. For example, Ohran Dogan and Bahri Cevik,
“Les procédures du remembrement en Turquie» and by the same authors « La politique
d’aménagement des structures de production en Turquie » and Négib Bouderbala, « Le morcellement de
la propriété et de I'exploitation agricole au Maroc ».

92 See Antdnio Marcio Buainain José Maria da Silveira Edson Teéfilo (NEAD), Reforma agréria,
desenvolvimento e participacdo: uma discussdo das transformacdes necessarias e possiveis.
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been presented sometimes as projects to replace agrarian reform, which we described as
“market-assisted agrarian reform”. They certainly help farmers’ organisations to acquire new
and very useful experience in the field of land policy, though they in no way replace agrarian
reform®3.

Box # 15 A few examples of land policies in Western Europe®*

Western European countries all have agrarian structures based on commercial family farming. How
have they managed their structures so as to permit modernisation and avoid the creation of large
capitalist farming structures?

Comparing the situations in Denmark, Netherlands®®, France, Italy, Spain and Portugal is most
interesting. The southern parts of southern European countries have a hacienda type agrarian structure
that has required land reforms. Here we focus on the northern territories of these countries in which
small farms have been predominant.

The participation of farmers’ organisations seems to have been an essential element in the success of
structural policies. It was much more important in the countries of Northern Europe.

In Denmark, a policy was applied to control agrarian structures as early as the 18th century.
Agricultural policy was supported by “a disciplined peasantry well organised, and managed in farmers
unions (Land-boforeniger)”, established to fight for the political and economic freedom of the peasantry,
which went on to build a powerful cooperative sector.

In the Netherlands, the Land Administration Foundation, established in 1950, above all intervenes in
areas of rural development within a political framework designed to encourage the interruption of
activity, though it rarely intervenes on the free market. From 1953 to 1963, sales of farmland were
subject to two checks (price and purchaser). Control over tenant farming was maintained and farm
policy is managed jointly by farmers’ unions and the government.

In France, structural policy, the Tenant Farming Status, and SAFER are managed jointly by the
government and farmers’ unions. These were implemented thanks to the combat led by the farmers
after the war.

Policies aiming at the same objectives can be found in Southern Europe as well, though the relative
weakness of the farmers’ organisations, especially in Spain, did not produce the same results. Those
countries have also openly sought to develop family farming. The policy of land consolidation has been
applied everywhere with varying degrees of success. Also, attempts to secure farmers’ tenure rights on
owner-operated farms have been effectuated.

These market and structural regulation policies are not perfect. They can give rise to
corruption and different types of manipulation. The European context has certainly favoured
their creation, due to the continent-specific agrarian history. More often than not, regulation
functions through systems managed jointly by governments and farmers’ unions.

However, apart from these limitations, these policies are nonetheless essential for a country
in which family farming plays an important role and where there is no virgin land to be
exploited. However, there are a certain number of prerequisites:

U It is difficult and even impossible without strong, representative and democratic farmers’
unions.

U It is also impossible without a coherent agricultural policy that protects family farming
from the dramatic effects incurred when put in competition with farms that produce the
same products at incomparably lower prices, for reasons having nothing to do with
economic efficiency.

9 The negative consequences of their implementation were the increase in tension between farmers’
organisations and the vigorous opposition from other organisations such as the Landless Workers’
Movement, which fears that they will divert attention from the urgent need for agrarian reform in Brazil.

% From Hernandez, Maria-Isabel, Ejemplos de politicas de tierra en varios paises de Europa occidental.
Espafia, Francia, Portugal, Italia, Dinamarca, RESAL, IRAM, August 2001.

%5 See record # 15. Part Two.
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B. Question Three: the recognition of cultural and historic diversity and
territorial management

Examination of the first two questions, that of the recognition of land rights and that of the
optimisation of access to land leads us in both cases to raise the problem of local governance,
or in other words, the capacity of populations to establish rules that allow them to manage
land and natural resources in a sustainable and satisfactory way. This third question covers
this subject related to governance. At the same time, it is an opportunity to widen the scope
of our approach.

We feel that this issue deserves to be dealt with separately since it goes beyond the matters
addressed in the first two questions. However, we can cover this subject only briefly in this
paper. In fact, an extensive dealing of this question would require far more space due to its
great complexity and social and political sensitivity. Therefore we shall provide a short
introduction to the debate, in the hopes of going into greater depth in a supplementary
report.

Recognition and delimitation of indigenous territories

The need to recognise Indigenous Peoples and their rights over their ancestral territories has
gradually won ground over the past decades. Article 14 of convention 169 of the International
Labour Organisation®®, adopted in June 1989 in Geneva, is very clear on this point: it obliges
signatory countries to recognise and protect use and property rights of indigenous peoples
over the land they have occupied for ages®”.

Support has been given to projects aimed at identifying the borders of territories occupied by
indigenous peoples,®® and some countries have begun to recognise indigenous rights over
vast tracts, along with very different procedures and degrees of autonomy®. Generally,
indigenous territories still spark conflicts. Quite often, the way in which the specific land
tenure systems for indigenous lands are defined do not take into account the changes and
real interests of the inhabitants. The level of autonomy conferred upon the populations is
often insufficient as is the support provided allowing them to better organise and modernise
their methods of government.

Recognition of cultural diversity

The link between an ethnic group and an ancestral territory is often complex. Several social
and ethnic groups can have rights over the same territory.

The example of the link between the southern Saharan nomadic herdsmen (in particular the
Fula and the Tuaregs) and farmers is a good illustration of this type of situation. In record #
2 of the second part of this paper, André Marty describes the difficulties for pastoral societies
in gaining recognition of their specific characteristics vis-a-vis the rest of the society. A
territory cannot be defined simply by drawing clear and precise lines. Circuits followed by

% This convention had been ratified by only 14 countries in 2000.

97 However, reasoning in terms of property and use rights is not really appropriate in this case. The
recommendation contained in article 14 states that care must be taken to protect access by indigenous
peoples to land that is not exclusively occupied by them, but which they can use for their traditional
activities and subsistence, with specific mention of nomadic peoples and itinerant farmers. It does not
give any elements for further action.

%8 The World Bank, for example, gives a large amount of space to the delimitation of indigenous land in
its project on land in Nicaragua. However, the definition of the land regime governing indigenous
peoples' lands in this country, as in many others, remains very unsatisfactory.

9 For example, Panama has a special status for the indigenous territories it recognises (comarcas).
Refer also to the Canadian experience. The INRA law in Bolivia recognises the rights of indigenous
peoples over their original territories, though its application raises many problems.
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herdsmen change according to climatic characteristics. Furthermore, rights of access to
grazing resources and water are shared, and synergy with sedentary farmers must be
adapted constantly.

A more general problem of local governance

Our reflection has led us quite naturally not to consider the territorial claims of indigenous
peoples as being different from populations that do not consider themselves as indigenous.

In every case, whether the people in question is an ethnic minority, of mixed blood or
belongs to a dominant majority group, we have observed the need for intermediate levels of
land and resource management and therefore for effective local governance.

The basic difference is that indigenous groups have conserved, by virtue of their own culture
and combat for existence, acute awareness of their differences and their own values. Also,
they often have been able to conserve their own internal social rules, methods of settling
conflicts, ways and customs that constitute a visible social capital that may be recognised as
such not only by themselves, but also by other social groups. If, as we have emphasised,
these specific systems of social organisation and thought, and traditional and original
procedures of local power do not always succeed in adapting quickly enough to changes in
the social and economic environment, they exist and serve as the basis for the struggle for
their recognition. The situation is more complicated in the case of multiethnic societies that
are unable to form links with a traditional culture and social structure.

Generalised customs and rules also exist that are accepted by everyone at local level, just as
mechanisms for settling conflicts exist in peasant societies that do not claim to belong to any
particular indigenous group, but recognition is even more difficult to obtain for them.

For this reason, there is a general need to establish or reinstall mechanisms of local
governance at the local level. In every case we have seen, certain land tenure rights can
neither be individualised nor converted into merchandise. Such a sort of commons, which
varies according to each people’s culture and history, forms the basis of the "territory" on
which a population must exercise its authority through the implementation of specific policies.
Depending on the case, this relative "autonomy" relates in different ways with higher levels:
State governments, institutions and decision-making bodies within developing constitutional
arrangements that group together several States (and which can even be worldwide). In all
cases, some degree of autonomy is always necessary for territorial governance.
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Proposals

The following proposals are not definitive. They are dynamic and will change as a function of
the contributions, comments and criticisms provoked by this paper.

Neither are they presented by order of importance, since the priorities are not the same in
different regions of the world. However, they are all of interest in one way or another and
should be taken into account for most situations, with slight changes and adaptations
according to the specific case.

A. 4 elementary proposals

1. Rehabilitating agrarian reform in the case of very inequitable access to land

In every country with very unfair land distribution, agrarian reform should be
rehabilitated as a necessary and essential public policy. Furthermore, efforts
should be made to systematically improve the procedures for implementing
agrarian reform, so that the opportunities provided by favourable contexts for their
application are not lost.

From 1960 to 1980, agrarian reform was one of the policies consistently supported by
development organisations and international financial institutions. It was recognised as
necessary in every country of the world with polarised agrarian structures, such as in Latin
America, Southeast Asia and Southern Africa. Today, due to the limitations and cost of often
poorly implemented agrarian reforms, and due to the fact that there has been a considerable
decrease of rural populations in comparison to urban populations, agrarian reform is often
considered as having lost its pertinence. Although the World Bank acknowledges in some of
its documents that, in theory, agrarian reforms are still necessary, the programmes that it
and other international financial institutions support no longer have speedy and radical
change of agrarian structures as their objective.

However, every time land is distributed very unfairly (for example, in Brazil, Zimbabwe,
South Africa, etc.), fast and efficient government intervention to redistribute land to small
and medium sized farmers (very often the most apt at exploiting the land in the interest of
the majority) is as necessary and urgent as ever. Agrarian reform therefore constitutes the
first public policy to be implemented in strategies aimed at combating poverty. The vast
majority of the poor is made up of peasants and former peasants who do not have enough
resources to live on. Peasants facing ruin all over the world keep adding to the throngs of
destitute people. Where large tracts of land are used for extensive farming, and where large
numbers of peasants without access to land that would allow them to enter into a process of
sustainable development exist, the first and most urgent measure to be taken is to give them
land access and thereby implement agrarian reform.

However, the agrarian reform to be implemented must take into account previous experience
and not simply reproduce the same systems as in the past. Political contexts favourable to
the execution of an agrarian reform occur relatively rarely, since they require balances of
power, internally and externally, capable of confronting the interests of the landed gentry,
who often play important roles within the groups holding the power. Furthermore, when they
do exist, these favourable conditions often fade away. Thus, it is vital not to miss the historic
opportunities that arise. Hence the importance of systematically seeking ways to improve the
agrarian reform process hinges on making the impact of land redistribution irreversible in the
short term.
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This

improvement above all requires that FARMERS’ ORGANISATIONS PLAY THE

LEADING ROLE and implies:

improving the dynamics of setting up agrarian reform policies, by seeking to
progressively win support from different social classes, while sectors hostile to the
reform become progressively weaker. This is an essential point without which
transformations are quickly aborted.

revision of relations between the collective and the individual, by building
mechanisms adapted to the social management of land while securing the
tenure of individual farmers

Collectivisation of production frequently impedes changes in the production system
and the balance of power. Implicit acceptance of absolute ownership as the sole
reference leads to thinking in terms of collective and individual, whereas the
construction of viable systems depends on combinations of collective and individual
rights. Tenure security for individual farmers resulting from reform and the creation of
new procedures for the collective management of the commons inherent with the land
are two processes that should be developed simultaneously.

preparation, beginning at the inception of an agrarian reform, for the "post-
reform period"”, by avoiding the creation of a reformed sector that is cut off
from the realities of other small farmers

Agrarian reform is a public policy, requiring dynamic government intervention at a
specific time. However, allowing one’s future to depend only on the goodwill of
successive governments would be foolish. The creation of a reformed sector with
specific rules and strong dependence on paternalist government action combined with
the existence of farmers’ organisations that are specific to the reformed sector have
always led to extremely precarious control over the advantages of agrarian changes
(such as in Nicaragua and Honduras).

Although specific assistance can be fully justified for farmers benefiting from agrarian
reform, the disappearance of the agrarian reform benefits in the event of a sudden
change in the balance of political power can only be avoided by immediately setting up
agricultural policies that are common to both the reformed sector and that of small
and medium sized farmers. It is also vital to constitute farmers’ organisations capable
of creating a coherent link between the struggles pertaining to these sectors.

the creation of local capacities for land management, without waiting for the
end of the reform process

In response to the same concern, rather than completely separating the land of the
reformed sector from the real estate market, it is advisable to prepare far in advance
for the changes that follow agrarian reform. The farms of the reformed sector also
require modifications regarding land access. Instead of these modifications being only
the result of settlements managed by Agrarian Reform Institutes, it is necessary to
develop local competencies and capacities to learn how to wield the different
procedures for control over the real estate market (including the rental market in
certain cases). Farmers’ organisations must learn to conceive, develop and manage
these regulation procedures, while fostering relationships with the other farmers of the
area.

linking land reform with an agricultural policy that permits the development
of peasant farming

This is a crucial point. Although agrarian reform in terms of redistributing land is the
first essential step, its success depends on the availability of economically satisfactory
conditions to new farms, so that they might be productive.

We have seen that the potential for family farming can only be fulfilled if appropriate
public policies permit its consolidation and modernisation. This is especially so for
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fragile farms set up during a radical process of agrarian reform. The protection of key
products at border areas, so as to prevent competition with farmers with far higher
productivity levels, and a policy like that of Taiwan, where mechanisation and
modernisation did not immediately replace human labour with machines, constitute
the essential elements without which the fruit of the reform cannot be harvested.
Other policies can play a major additional role, such as a product quality policy, a
policy to compensate disadvantaged areas, etc.

2. Regulating land markets and managing land structures

Where the unequal distribution of land is not so serious, it is necessary to set up
farm size restriction policies and mechanisms to regulate land markets.

This proposal applies to countries that do not as such need an “agrarian reform”, i.e. the
rapid redistribution of land via government intervention. This also holds for those that have
just instituted an agrarian reform. In these two cases, it is advisable to manage the
progression of agrarian structures so as to permit the modernisation of family farms, since
we know that this cannot be achieved by the market alone.

Structural policies here are public policies intended to correct the functioning of the land
market and ensure that the progression of the agrarian structure conforms to the interests of
the majority. Just as much as an agrarian reform, structural policies ensure that land fulfils
the social function assigned to it at a given moment. This implies that farmers and public
institutions agree on the types of farms they want in each region, in terms of size and
farming systems, in order to create the conditions under which the largest number can
become economically viable and achieve gradual modernisation.

Here again, as with agrarian reform policies, STRONG, DEMOCRATIC AND
REPRESENTATIVE FARMERS’ ORGANISATIONS standing for the majority of farmers is
absolutely essential (see the example of the experiences of the Netherlands, Denmark,
Taiwan and France).

There is a wide range of possible measures, though some are too expensive for poor
countries. Mention should be made of the importance of those that can be taken almost
everywhere:

A Land taxation that tax large estates, over-extensive use of land and destructive use of
natural resources;

A  Regulation and improvement of land markets, which can use mechanisms to control
the land market managed jointly by the government and farmers’ organisations
(somewhat like the SAFER in France), land banks, and land credit for those without access
to long-term finance to purchase land. These interventions are complex and require
constant monitoring of the land market and the capacity to adapt procedures if
necessary;

A Policies that facilitate land consolidation, regrouping small holdings when these have
been dispersed to such an extent as to impede modernisation.

However, apart from these measures aimed at adapting existing land systems into small
private properties, it is also important to guarantee the right of farmers to farm
independently from ownership rights. This is one of the only ways of solving the
problems raised by equal successions between generations in the peasant economy.

A Providing tenure security for tenants, share croppers and all users who are not
owners is a very positive land policy and has proven to be most efficient in certain
contexts. Naturally, it requires adequate legislation, though in no way does this suffice.
Such policies can be enforced only if strong farmers' organisations exist that are capable
of fighting to get them voted through and making sure that they are applied. Specific
jurisdictions must sometimes be set up so that small farmers can have access to the law
on such delicate subjects.

A The constitution of specific landowning bodies (whose legal status may take different

Land Policies and Agrarian Reforms Part |. Page 44 Proposal Paper, AGTER. M.Merlet.



forms: land trusts, stock companies, groups of landowners, cooperatives, etc.) that rent
out the land needed by farmers. This can be an interesting option provided that farmers'
rights are guaranteed and that the lessees truly practice the kind of farming that is being
promoted.

3. Thoroughly decentralise the mechanisms for administering individual property
rights

International development programmes spend hundreds of millions of dollars setting up
national cadastres and land registries, asserting that the only way to guarantee farmers’
rights is to give them title deeds, and that these deeds will permit spurring investment and
can be used as collaterals to obtain loans.

Most of these efforts remain in vain as far as small farmers are concerned due to high
operation costs and the lack of local procedures for updating rights, since in a few years
these cadastres (land registries) will no longer reflect the real situation vis-a-vis their rights.

But there is worse to come. We saw that the process of recognising rights is usually based on
the Torrens system invented during the colonial era, and that large numbers of beneficiaries
risk being despoiled when establishing cadastres and land registries. Although it encounters
several obstacles and resistance from different areas, the implementation of new systems
adapted to developing countries, such as the land plans in West Africa, is an attempt to break
with this top-down registration system.

Therefore, the idea that security of rights can only occur by acquiring full ownership should
be fought against vigorously.

Decentralising the administration of rights to the level of municipalities, farmers'
organisations, indigenous and customary organisations, and ad-hoc commissions is a priority
as well as a condition ensuring that land registries at the national level are sustainable and
that the rights of all users can be updated at a reasonable cost.

It is the participation and the existence of local-level witnesses whose honesty is known to
all, rather than Global Positioning Systems that should be used to establish where the
boundaries of plots lie as a last resort. This requires respected local institutions able to
validate the rights of each and everyone.

To avoid recourse to official justice, which is always slow, expensive, and often inefficient and
corrupt, it is necessary to combine these functions of pure administration of rights
with other functions for settling conflicts and mediation, adapted to -current
requirements, which can take the form of different institutions.

In some situations, according to procedures that can be adapted to each case, a very useful
procedure is an initial “registration” or writing down of the rights of collective or communal
bodies, and not only those of individuals. Nonetheless, these rights cannot be simplified into
ownership rights in the Western meaning of the term. This leads us to the fourth proposal.

4. Set up decision-making bodies for managing common resources at the territorial
level

Apart from rights over land in the strict meaning of the term, this entails managing all
common property and taking into account bundles of rights over a single area. Just as
agrarian reform, the sustainable management of resources (wood, water, biodiversity) cannot
be ensured solely in a top-down manner through government institutions.

Setting up these participatory decision-making bodies at the level of different territories
should constitute an avenue for our work in the coming years. This concerns all territories
and not only so-called indigenous ones.

Today, this challenge cannot be dissociated from the implementation of land policies. In
addition, it fits in with the mechanisms mentioned in the prior sections, whose aim is to
empower a society to establish and apply policies of common resource management.
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B. What should be done to ensure that these policies are applied?

A certain number of actions must be carried out so that these proposals can come to fruition.

They are not recipes: it is not possible to implement a “good” agrarian reform simply because
one “knows” how to. It requires mechanisms and strategies that, in time, aim to change the
current balance of power. Thus from the very outset, farmers’ organisations are at the centre
of these proposals. We will now detail the proposals in five points.

1. Set up an experience exchange network between farmers' organisations

Setting up an experience exchange network between farmers’ and indigenous peoples’
organisations, with periodic support from researchers and experts, is essential. By means of
such a network, everyone is aware of the myriad dimensions of the problems and is able to
learn better from the experiences collected around the world. It entails globalising know-how
in view of more efficiently globalising struggles.

2. Education and research-action on land issues with farmers and rural inhabitants

It is advisable to set up education and training programmes on land issues for farmers and
rural inhabitants and create conditions so that action and research on the subject helps to
guide farmers to combat new challenges and develop more pertinent public policies.

U There is now a real need to teach farmers and rural inhabitants about the strategic
importance of land issues with respect to the future of their societies as wholes, so that they
become more aware of what is at stake in their struggles.

U The development of research-action methods in this forever politically sensitive area is an
unavoidable step in the process. The struggles led by farmers, indigenous people, rural
inhabitants and other allies must succeed in convincing their interlocutors of the feasibility of
the alternative projects described, by making use of pilot projects and experiences where it
was possible to change the balance of power and build the different structures required to
create large-scale social capital.

U Consequently, the methods employed for the fight need to evolve, since it is no longer a
guestion of simply demanding these things from the government, but of being able to
construct alternatives together.

3. Lobbying to influence financers and decision-makers

Lobbying at international financial institutions and bilateral and multilateral development
bodies is necessary in order to obtain the space and resources that spur innovation and the
implementation of policies different from those promoted today.

4. Build new alliances

To make progress with the previous proposals on land management, it now appears vital to
build new alliances beyond peasant and indigenous circles on subjects of direct interest to
urban populations, which often form the majority in many countries (food quality, the
environment, rural management, the link between urban poverty and underpaid small
farmers).

These proposals do not only concern farmers and rural populations, but the whole of human
society as it seeks sustainable development.
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5. Link land issues and the fight against poverty and inequalities®®

Including the issue of land on the agendas of discussions on global problems should be done
by emphasising the fundamental tie between land matters and the causes of world poverty.

Without agrarian reform and agricultural policies favourable to small farmers, it will be
impossible to eradicate poverty or achieve the sustainable management of the world’s natural
resources.

E =

Since the first version of this paper was written, some
progress has been made.

A World Agrarian Reform Forum took place in Valencia in
December 2004, organised by the Spanish NGO CERAI with
the support of numerous farmers' organisations, NGOs, and
some governments. See the website of the Forum

http://www.fmra.orqg.

A World Conference was organised in March 2006 in Porto
Alegre (Brazil) by the FAO (Food and Agriculture
Organization of the United Nations) with the support of IFAD
(International Fund for Agricultural Development) and of the
Government of Brazil. At the same time, Civil Society
Organisations and Social Movements held a parallel forum
on the theme: Land, Territories and Dignity.

See the website of the International Conference on
Agrarian Reform and Rural Development

http://www.icarrd.orqg.

AGTER prepared the second issue papert® of the
conference, which has been partly based on this proposal
paper.

100 The mission of the International Land Coalition (the former People’s Coalition to Eliminate Hunger
and Poverty), founded by the 1995 Conference on Hunger and Poverty, housed and sponsored by the
International Fund for Agricultural Development (IFAD) is to remind people of the need to include
measures in favour of the landless peasants in the programmes of national and international
organisations. see http://www.landcoalition.org/

101 Michel Merlet, Samuel Thirion and Vicent Garces. States and Civil Society: access to land, rural
development and capacity building for new forms of governance. Issue Paper # 2 of the International
Conference on Agrarian Reform and Rural Development (ICARRD). March 2006. 30 p
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